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1.0 INTRODUCTION

The foll owing document constfifthrappres t he 1 ndep
detailing the status of the monitoring function of the Albuquerque Police

Department ds (APD) response to the Court App
Agreement (CASA) between the United States Department of Justice

(DOJ) and the City of Albuquergue (the City). The document consists of

five sections:

Introduction;

Executive Summary;

Synopsis of Findings;
Compliance Assessments; and
Summary.

agrwnE

On November 14, 2014, the United States Department of Justice entered

into a settlement agreement (SA) with the City regarding changes the

Parties agreed to make in the management and operations of the APD.

This agreement consisted of 276 requirements accruing to the APD, the

City of Albuquerque, and related entities, including, for example, the City

of Al buquerqueds Citizensd Police Oversight
ofAbuguer gqueds Police Oversight Board (POB).
Settlement Agreement by the Court in November 2014, on January 14,

2015, the Parties selected an independent monitor to oversee and

evaluate the APDO6s response ono the requireme
January 14, 2015. Dr. James Ginger (CEO of Public Management

Resources), and his team of policing subject matter experts (SMES) in the

areas of police use of force, police training, police supervision and

management, internal affairs, police-community relations, crisis

intervention, and special units were tasked with the responsibility of

developing and implementing a monitoring methodology designed to,

where possible, evaluate quantitatively each of the 276 individual

requirements of the CASA. Themonit or i ng teambés proposed
methodology was submitted to the parties (The USDOJ, the City of

Al buquerque, the APD, and the Al buquerqgue PoO
in March 2015. The Parties were given time to review and comment on

the draft, and the monitor revised the methodology document that were

meaningful and suggested an improved document in terms of accuracy,

understandability, and style. A Court Order modifying deadlines for the

CASA was approved by the Court and filed on September 24, 2015. This

document reflects those comments and represents an attempt by the

monitoring team to produce the most accurate assessment possible.

In the pages that follow, the monitoring team presents to the Court, the
Parties and the residents of the City of Albuquerque, its findings
developed from its fifth site visit. We have noted previously that the
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monitorés first report, in effect, represent
improvements can be tracked. This fifth report represents an

assessment of the progress made since the beginning of compliance

efforts. Full disclosure of the monitords r
presentation in Court, by in-person discussions with the Parties, by

publication of the report on the Web, and provision of copies of the report

on CDs for those who so desire. The reader is reminded that this

document is the fifth step in a multi-year and multi-phased organizational

development and planned change process.

The reader familiar with the monitords proce
changes to the format of this report. First, at the request of the Parties,

we have changed the reporting process by inserting, where possible,

tabular data that shows compliance progress by numeric values instead

of by verbal description only. Second, basedontheCi t y6s assertion that
the monitoring team had not been providing recommendations to the City,

as stipulated by paragraph 308 of the CASA, this report includes, for

each paragraph determined not to be in compliance, written, clear,

precise recommendations that APD should effectuate to come into

compliance with the CASA.

The monitor contends his fArecommendationso r
met in much more productive ways in the pastd through team-wide on-

site coaching every site visit, via the provision of specific problem-

oriented Atrainingo provided directly to con
through monthly Parties meetings comments and discussions, and

through the detailed problem-analysis and solution-articulation provided

i n the moni t orspdeliveped to theRhities and the Courtt

Our on-site coaching, designed as problem-solving mechanisms, actually

began prior to receiving official funding of the monitoring team, and

continued through site visits 1-5. Every site-visit interaction the

monitoring team had with APD personnel had two objectives: to

understand APDOG6s current status, and to disc
would aid APD in its compliance efforts. All of our site visits were in effect

coaching and problem-solving activities. Each consisted of, at a

minimum, 360 man-hours of coaching and problem-solving, which over

thethree-vi sit Ayear o constituted 1,080 hours of
discussions of effective ways forward each year. An analysis of past

monitor &ds r e thateathgeportwdsisuppottesl by dozens of

specific and clear recommendations. For example, in IMR-3, early on in

the monitoring process, we offered the City 34 concrete and specific

written recommendations in the first 224 pages, as well as providing the

City with painstaking descriptions of problems and issues we

encountered in our work. These recommendations were tangible, stating

such suggestionsas:i APD shoul d continue to i mprove it
protocols and practices based, in part, upon the extensive comments that
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are provided within monitoring reports.o Su
integral part, among other sources, of any professional, comprehensive

training needs assessmento (p. 90). Thus, p
average, a nare,commeardyatd pages!

Nonetheless, the City felt this inadequate, given their needs. Thus, for

this and future reports we have provided the City a structured, detailed,

and comprehensive set of step-by-step recommendations in the body of

the report,asbef or e, but specifically identified, at
paragraphs. For this report, we have provided the City with 324 specific

recommendations, detailing specific actions the City should accomplish if

it is to come into complete compliance with the CASA.

Further, at the Cityds request, we have esch
bolding and underlining the more important aspects of our findings.

Based on the Cityds contention that such a p
shortcomings, 0 we praaticees althoaghmi nat ed t hat
parenthetically, we note we did tend to underline or bold statements

relating to the Cityds positive steps toward

While the style of this new reporting modality may be a bit technical, the

reader should note that it is meant to inform the Court, applicable law

enforcement professionals, and the Parties a
assessment of the current levels of performance by the APD on the 276

specific tasks required of the City and the APD over the coming years.

Themoni tords reports allow the reader to actu
by APD since the reform process was initiated in January 2015.

Thousands of man-hours have gone into developing this report in the

form of planning, data collection, data analysis, report writing, staffing and

production. The fifth report serves as a review of the effectiveness of the

organizational development process engaged in by the APD during the

period of August 2016 through January 2017 (inclusive). Similar

processes will be used over the remaining life of the CASA.
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2.0 Executive Summary

Thisisthefifthmoni t or 6s report, covegfanmy t he period
2017. Under the Court-Approved Settlement Agreement (CASA), the

monitor is to issue public reports on the Cityd s  pessowgr the

remaining years, by which point the City intends to have reached

substantial and sustained compliance with all provisions of the CASA.

As this report discusses in detail, great challenges lie ahead for the
Albuquergue Police Department and the City of Albuquerque. This
executive summary provides an overview of what the monitoring team
has observed sofarint he APDG6s ¢ o mypahdiisasynapsiseof f or t s
a fuller discussion of compliance which can be found in the body of the
report. The summary then provides an explanation of where we are in the
process, given some modifications that the City and the Department of
Justice requested the Court to make to deadlines in the CASA. Finally,
the summary explains more about how this report is organized and where
the reader can find more information about specific components of the
CASA.

210verview of Thi s Reportdés Concl usions

Work completed by APD for this reporting period includes beginning six-month
revisions to critical policies, continuing work on training curricula development
and implementation, continuing work on automated systems to support major
APD work processes, revisions and updates to supervisory, command and
control processes, improvements to its crisis intervention modalities, upgrades to
staffing levels, improvements to its officer assistance and support capacities, and
continued improvement to its community engagement and oversight functions.

This summary covers the nine substantive areas laid out in the CASA:

l. Use of Force;

II. Specialized Units;

I1l. Crisis Intervention;

IV. Policies and Training;

V. Misconduct Complaint Intake, Investigation, and Adjudication;
VI. Staffing, Management and Supervision;
VII. Recruitment, Selection, and Promotions;

VIII. Officer Assistance and Support; and
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IX. Community Engagement and Oversight.

While each of these topics is covered in greater detail in the body of the
report, this executive summary will provide an overview of our
conclusions from the core components of the CASA.

2.1.1 Use of Force

As the monitoring team noted in its first four reports, and a Special Report
submitted to the Court in September of 2016, fostering the constitutional use of
force is the primary goal of this entire effort, and every provision of the CASA is
aimed, directly or indirectly, at achieving that goal.

The APD has crafted an acceptable use of force policy, which, during this
reporting period was due to be reviewed and revised based on in-field
experience relating to use of force practices, supervision, assessment and
outcomes. Use of force policy has been a difficult mechanism to master for the
APD, and we continue to see residual issues as that policy comes into its six-
month review processes. We continue to see issues related to use of force in the
areas of neck holds, distraction strikes, and i s h o ws .o dn faét,dreatnent
of each of these issues has led to delays in our ability to assure that APD crafts a
revised use of force policy that addresses the issues the monitoring team have
noted over the past months. We also continue to note training-related issues
regarding use of force, and supervisory issues related to reviewing and
identifying out-of-policy uses of force, and reciprocal issues in supervision,
command review, and administrative assessment and regulation of uses of force.

While APD is currently Ain complianceo
policies, changes need to be addressed relative to neck holds, distraction strikes,
and 0s howsfARDis td renraio i@ policy compliance. Further, this

reporting period, we again note relatively serious supervisory and command-level
failures relating to APDOGs wofpolicyifarcg ne s s
events and to take appropriate remedial action.!

For this reporting period, the monitoring team reviewed a random sample of 16
separate use of force events. We conducted this review in order to craft a
current wunder st a-ofdorca-iglatedfpolidkeR dnd is-field s e
practices. The outcomes of our review of these incidents are presented in Table
S.1, below, and are replicated in the body of the report at Table 4.7.1.

L Our concerns over the reporting and investigating of show of force events extend back to the

beginningofthe moni toring teamdbs engagement with APD.

5

wi t h

and
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S.1
Case Advise - De- Allow to Neck Leg Against Lawful Point Inspect #in % in In
Number ments, escalation submit hold sweep, person com- Fire- for compli - compli - Compli -
warnings as arm bar in mand arm injuries ance ance ance
resistance hand -
decreased cuffs
IMR- 1 1 1 N/A 1 N/A 1 N/A 1 6 100% Y
5-001
IMR- 1 1 1 N/A N/A N/A 1 1 1 6 100% Y
5-002
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-003
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-004
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-005
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-006
IMR- 0 1 1 N/A N/A 0 1 N/A 1 4 67% N
5-007
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100%
5-008
Y
IMR- N/A 1 N/A N/A N/A N/A 1 N/A 1 3 100% Y
5-009
IMR- 1 1 1 N/A 1 N/A 1 N/A 1 6 100% Y
5-013
IMR- N/A 1 1 N/A N/A 1 1 N/A 1 5 100% Y
5-015
IMR- N/A N/A N/A N/A N/A N/A 1 N/A 1 2 100% Y
5-030
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-031
IMR- 0 0 0 N/A N/A 0 1 N/A 1 2 33% N
5-010
IMR- 1 1 1 N/A N/A N/A 1 N/A 1 5 100% Y
5-012
IMR- 0 1 0 N/A 1 N/A 1 N/A 1 4 67% N
5-011
% in 81%
Compli -
ance

Our detailed and substantive analysis of these 16 uses of force shows that APD
has reached an overall compliance rate of 81 percent (of the 16 cases reviewed,
we found significant problems in three). A compliance rate of 95 percent or
higher is required for compliance. The majority of use of force events we
reviewed were within the requirements of the CASA. Three of the 16 cases we
reviewed failed to comply. These failures involved uses of force against
handcuffed persons, advisements and warning regarding use of force, de-
escalation of incidents, and allowing suspects time to submit prior to resorting to
force.

In addition to these data analysis-generated issues, we noted during our

combined quantitative and qualitative review that other use-of-force issues

appeared to be causing APD difficulties. These i ncluded Ashow of f ¢
practices, distraction strikes, and neck holds. We note here that information

developed duringthec our se of five monitords reports h
reliable and accurate assessment of force-related issues keeping APD out of

compliance with use-of-force requirements of the CASA:

cation and control of 1
[ st

1. Revi ew, :
rikes, 0 a euphemis

[
2 . Use of dAdi
use of force;

3. Use of neck holds, which are clearly prohibited by the CASA and current APD
use of force policy;

4. Use of force against handcuffed prisoners;
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5. Advisements and warnings prior to use of force, where practicable;

6. De-escalation of force as resistance decreases; and

7. Where practicable, allowing time for suspects to submit prior to the application
of force.

Each of these issues is put into brief context below.
2.1.1.1 Shows of Force

Il n the third rrapnotofficens]eeganding usealof foréeT

began January 25, 2016, two days after receiving approval on the

department 6s pr opose dheunwrétoringftearh,atr ce pol i cvy.
thattime,cauti oned APD t hat washsky,absentsh to trainin
adequate time to ensure that the training was modified to reflect very

recent changes in policy. As predicted, the training, as offered, had

substantial issues due to the rush to final preparation, and some critical

pieces were omitted or were inaccurately covered (e.g., failing to cover

adequately critical revisions to the use of force policy).0

First, there appear to be multiple definitions of use of force in the training
processes, which we note, again, are not currently integrated well with
existing policy, more likely than not because of the lack of clear
definitions of fAshow of force. o Second, APL
planned six-month review and assessment of its use of force policy. We
strongly suggest that the monitoring
i n

S
it rel ates to Ashow of force, 0 be i

t eam
| ude

o O

c

We note again that supervisors may have left that particular training
session confused relative to both Use of Force and Show of Force
events. We also noted a clear indication of supervisors confused over
those issues in our Special Report filed with the Court in September
2016. Based on our review of training videotapes, we believe strongly
that supervisors may have left that training understandably confused
about issues such as leg sweeps, shows of force, and neck holds.

The instruction concerning Show of Force resulted a great deal of confusion by

the class, based on the videos reviewed. In the opinion of the monitoring team

the information provided to the class concerning what constituted a Show of

Force was unclear at times and needs to be supplemented through retraining.

The conceprtesa doyfo naloaeww efiahdpggdltoning of a weapon), and
Afequiring a sight pictureo all appeared to c
During our June 2016 site visit this topic was discussed with an APD Deputy

Chief who candidly agreed that Show of Force would need to be addressed

through some type of retraining.? We appreciate his willingness to self-identify

2 As noted earlier in this report we asked for a definition of what constituted a Show of Force of
APD commanders and received different interpretations.
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the need for retraining and commit to getting that training out to the field. The
monitoring team stands ready to work with APD to help clarify the concept.

2.1.1.2 ADistraction Strikesbo

Basedonourexperi ence, fAdistraction strikeso as i
nothing more than a collective euphemism designed to mask what otherwise

would be a use of force. Nonetheless, the term continues to be used at APD in

of ficersdé reports, edaséfocmigsueibysargeantst o be mi s s
reviewing of f i c daodg-RecardngDeride sideasrmctompanying

those reports. Despite our efforts face-to-face with those responsible for

developing policy, training, supervision, and oversight related to use of force at

APD, the term is often used to mask a use of force that is used to stun or distract

a suspect long enough for an officer (or officers) to gain a tactical advantage in

handcuffing. Strikes, leg sweeps, pushes, shoves, etc. are uses of force, no

matter the rationale behind them. For whatever reason, the monitoring team

cannot move APD to define these terms as force and to treat them accordingly.

We have noted this problem since our first site visit to APD, and continue to do

so.

The reader should note that we are not saying APD cannot use these tactics, but
that when they do, they should be reported as uses of force, and subjected to the
same review as more serious uses of force.

2.1.1.3 Use of Neck Holds

Neck holds are another use of force tactic that APD appears to be more than

hesitant to ban by policy and supervisory practice. The six-month review of

APDOGs wuse of f orsemousfydelayedygs hABD ba&tethnempt t o
with the monitoring team and DOJ what a neck hold is. The monitoring team has

turned back several attempts by APD to allow neck holds by policy, despite a

clear and unambiguous prohibition of neck holds by the CASA, and a clear and
unambiguous definition in the CASA of a neck hold as deadly force (CASA at
defini t i on aa) . At definition gg, the CASA cl ¢
force. 0O The CASA also clearly defines a nec
Despite that clear and convincing level of detail, the monitoring team finds

ourselves at a virtual impasse in getting a revised use of force policy through the

review process because of APDO6s insistence t
lethal force. As a result, clear, concise and compliant use of force policy

direction i s i miffeessiohtte APDnat tlaisctime. enrthé opfnior o

of the monitor, such deliberate resistance, despite multiple discussions and

debate of the topic, and despite clear and unequivocal definitional guidance in

the CASA constitutes deliberate non-compliance on the part of APD and the

City.® Non-compliance on this issue comes from the command-level at APD.

3t
o

3 Despite the fact that the City and APD have ostensibly agreed with the monitor on this issue, we
have yet to see a CASA-congruent use of force policy from the APD.
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2.1.1.4 Use of Force Against Handcuffed Prisoners

As with neck holds, use of force against handcuffed prisoners is prohibited by the
CASA, and in the instance of this type of force, is also prohibited by APD policy,
where it is defined as a serious use of force. Nonetheless, we continually see
instances involving such tactics in the case files and OBRD videos we review in
the course of our monitoring processes. It appears that APD supervisors are
inured to this process, failing more often than not, to note and correct it. Such
failures apparently rise to the level of CIRT and FRB, who are tasked with review
of serious uses of force. An oversight by a patrol officer is one thing. An
oversight of a serious use of force event by CIRT and FRB is something else
altogether.

2.1.1.5 Advisements and or Warnings Prior to Use of Force

Paragraph 14 of the CASA requires at item a)

warning, and verbal persuasion, when possi bl
language has been incorporated into APD policy. Despite that, and training
directly responsive to these requirements, A

continues to overlook violations of this requirement. This is true at all levels,

supervisory, command, CIRT/IRT FRB and IA. Admittedly, given the more

serious issues APD has to deal with, this can be a minor issue. However, in the
monitords opinion, i$paovidioois @direcoandcserious! vy wi t h t h
violation of APD policy and of the CASA. We continue to see events that should

be Acaught and correctedo by APD supervisory
are not.

2.1.1.6 De-escalation of Force as Resistance Decreases

Decescal ation of force fAat the earliest possi
at paragraph 13, and also by approved APD use of force policies. It has also

been incorporated into APD training outlines for use of force training. In the

moni t or O $ailuee poicamiplywith this provision is a direct and serious

violation of APD policy and of the CASA. We continue to see events that should

be ficaught and correctedo by APD supervisory
are not. Despite noting this in our regular reports, and discussing it with the APD

management cadre, we continue to observe use-of-force cases in which this

requirement is not followed, when feasible and safe, along with the resulting

failure of supervisory, management, and oversight systems to identify, note, and

remediate such behavior.

2.1.1.7 Failure to Allow Time for Suspects to Submit

Paragraph 14, at section ¢c¢), requires ndoffic
to arrest before force is used whenever possible (emphasis added). This
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provision is also reflected in APDGs approve

we continue to see instances in which this policy provision is ignored at the street
level, and to see failures to note and correct this behavior at the supervisory and
command level. Specific incidents are described in past reports, highlighting this
oversight in the supervisory process. For IMR-5 one such incident [IMR-5 001]
was noted and held out of compliance in section 4.7.29.

2.1.2 Issues with Supervision in the Field

We continue to note in IMR-5 significant failures in supervisory processes in
general at APD, with four of sixteen force events reviewed failing to note that not
all officers involved in a use of force event provided a written statement (a 25
percent failure rate). Five of 16 use of force events reviewed for IMR-5 noted a
failure of supervisors present to require involved officers to provide a specific
description of the acts that led to a given use of force (an error rated of more than
31 percent). Six of the sixteen use of force cases reviewed by the monitoring
team failed to include a narrative description of the justification for use of force, a
failure rate of 38 percent. A similar number (6 of sixteen, or 38 percent) of
super vi s or sbboiemplate l@nguage,un direct contradistinction to the
language of the CASA, without command personnel taking note of the failure.
Many of these errors were also missed by the Force Review Board and 1AB.

APDG6s use of force ervisoms,$orag RdviewBoard;t i ons
command, and others) continue to misconnect on their most critical job task
elements: reviewing, noting, and correcting errors in the application of force in

the field by APD officers. Of the cases reviewed this reporting period, only three
guarters of them resulted in effective oversight procedures noting that a use of
force or prisoner injury occurred in t
supervisors (81 percent) noted that officers failed to activate their OBRDs in
accordance with policy. Only 13 percent conducted an appropriate investigation

of an in-field use of force. Needless to say, these numbers are concerning after
more than two years of fAreform. o

2.1.3 Command Review of Uses of Force

The most mystifying outcome of all this reporting period related to the command
reviews of uses of force requirement of the CASA. A review of 16 reported and
documented use of force cases reviewed thoroughly and painstakingly by the
monitoring team this reporting period showed that zero percent of those cases
showed an effective command-level review (at the Area Stations) of the officers
reported uses of force. More concerning, based on the incidents reviewed by the
monitoring team this reporting period zero percent of command personnel, who
should have ordered additional investigation to resolve inconsistencies and

(sup

he

i mprove the reliability and credibility

investigations did so! Few systems can survive such a failure rate.

10

f

of

e
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While supervisory and command lapses are concerning, and at times startling,
the situation is little improved at the Force Review Board level. Our review of
APD activities at this level found serious shortcomings regarding pattern
recognition, decision-making protocols, evidentiary standards, and other
potentially major performance shortfalls. For example, one case reviewed by the

FRB, on the issue of fAwas the use of force f
preponderance of the evidenceo, only two men
rema i n i n gefrdinedfrem amswering. 0 Such questions are the
supervision and management control. The monitor finds it inconceivable that

Arefrain from answeringo is viewed by APD FF
response.

Further, we have noted that even functionally completed FRB cases have

been returned by the senior level command because they were

Aunsatisfied with chain recommendations. O
the monitor as wholly unsatisfactory, as it should have been replete with

explications and suggestions for remediation. We note this case here

because it began as a supervisory use of force investigation but

escalated to a serious use of force case after being highlighted by the

monitoring team.

N

2.1.4 IA/CIRT Review

Attempts by the monitoring team to assess the overall quality of

administrative review resulted in a request, in advance of our November

site visit, for the monitoring team to meet with IA/CIRT to discuss a

Afailure analysiso on t hrhacbeandesleg wi t h whi ch
for some time. When we arrived for the meeting, it was clear that

IA/CIRT was unfamiliar with the cases. Instead of a detailed meeting we

were provided with memoranda that stated Al A
request from FRB to investigatet hi s case for any misconduct .

further noted fil A was not requested to inves
find any other documentation in IAPro to suggest FRB conducted any

further investigation. o Thus,edit is clear t
monitoring team concern about this case, it
holed at APD. Cldai and speaifec efficér repodihgv e d

discrepancies, supervisory deficiencies and training needs that, to our
knowledge, have never been addressed by APD.

A second case noted by the monitor failed to result in adequate follow-up

even after the monitoring team brought it to
serious policy training failures. APDOGs res
AThe | MT poi nt s e performaneeassuasioftieoncer n

involved officers as well as issues with the supervisory investigation and
subsequent chain of command reviewsé As with
was a case investigated and reviewed by FRB. Internal Affairs was not

11
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requested to specifically investigate this case or any of the IMT's

concerns. @dhus, itis clear that, despite clearly articulated monitoring

team concerns about this case, it had al so d
APD.

2.1.4 Overall Use of Force Conclusions

We note with more than a little frustration that, after five attempts to prompt a

legitimate follow-up on cases that the monitoring team have identified as

problematic that two of the three remain unresolved after nine months! To our

minds this constitute a clear example of deliberate non-compliance. APD has

donear easonabl e | ob o($pechalizaedlurdts) thay ardichangede s 0

with completing the requirements of the CASA
and outputo bet ween azedunits.nFailurgs persisgeven speci al i
after direct and focused notice to APD of salient issues, problems, failures, and

non-compliance. While the APD has done the job on the surface, the deep dive

into communications processes, assessment capacities, findings development,

problem-solving, and routinization of taken-for-granted command and control

practices in other policing agencies has been missed, over-looked, or

deliberately avoided by APD.

2.2 Specialized Units

Obviously, the role of specialized units, such as Training, Internal Affairs, CIRT,

SWAT,K-9, etc. are critical to APDO6s ability t
CASA requirements. Many of those specialized units (and their inputs into the

process of building compliance) are discussed below.

2.2.1 Training
During past monitoring reports, we have identified numerous pending issues in
APDG6s training function, particularly as it

Table 4.7.75, below, outlines our findings related to training.

Table 4.7.75: Assessment of Pendi-hog Sdpernvgsores i n APD
Use of Force Investigation Course and the 40 -Hour Use of Force Course

Open Issues: Status
24-hour Supervi sory Use of Force
Investigation Course /40-hour Use of
Force Course

1. Review of problematic FRB case Still pending _ follow-up training to

involving profanity, serious use of force re- | remediate improper information that

classification was provided during previous
training.

12
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2. Credibility determinations Still pending _ follow-up training. The
monitoring team reviewed the
documentation provided by APD and
found no direct treatment of this
issue. As noted in IMR T 4, in our
opinion APD does not address how
supervisors go about conducting
credibility determinations based on
their investigations of force. For
example, how supervisors make
determinations based on the
collection of statements, and the
evaluation of facts and evidence is
not directly addressed.

3. | anguage conf usi |Thisissue should be reconciled
frearmatap er s o n é quiridg aa ¢ during the six-month review of SOP
target o0, procedur es |2-52and 2-54 (which at this time are
i nvestigati on, ared dn substantially tardy) to resolve the
and el imination of t|confusion* Note: thisisthe issue
readyo we deal with frequently regarding

fishow of f orceo

4. Minimum amount of force necessary Without clear-cut guidance on how to
conduct these assessments, the
resultant judgments are likely to be
highly subject#iove
instruction is needed. APD
responded to the monitoring team's
request for data to demonstrate this
gap was filled by directing us back to
the original training program we
deemed was deficient. We
previously documented t hat A
use of force expert did an excellent
job explaining the concept of
minimum amount of force necessary.
Unfortunately, his explanation
occurred spontaneously in the class

“During the monitoring teamés June 2016 site visit AF
was improperly instructed. Parenthetically, the monitoring team reviewed a portion of the 24-hour
Supervisords Cour se wliscussed. Sttwaswlean tb thenwonitoriag team

that supplemental training is required to ensure all APD officers are clear on what constitutes a

Alowadyo wetaipom @omoédiwhat constitutes a Show of Force.
concept, which is a contributing factor to the confusion, was discussed extensively with APD.

APD promulgated a Special Order that outlined how Show of Force events would be reported and

investigated, and those procedures were included in t
I nvestigationso curriculum as a stopgap. I't remains
acceptable, and this discrepancy needuseoffarcebe r esol vec
policies.

13
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and was not found in any APD
curriculum.® Parenthetically, we
reviewed the 2017 Use of Force
Review and Update and find that a
comprehensive review is conducted
there. That training commenced at
the very end of the monitoring period,
therefore we will address the quality
of the training once we have an
opportunity to review videotapes of
the training and discuss it with APD

personnel.
5. Defaultto Gr a h aadfjéctive APD needs to explicitly treat APD
reasonableness (OR) standard standard as a three-part standard,

Gr a h atesbos OR being only one
of the three parts. Otherwise,
investigators and reviewers tend to
rely solely upon the Graham test,
whi ch does not ad
existing policy standard articulated in
the new use of force policy.

6. Un-resisted handcuffing issue APD developed a video that
addressed this issue, but the video
had not yet been disseminated as of
the end of this reporting period.
Discussions in the 24-hour course
clearly indicate that confusion
remains. Parenthetically, we
reviewed the 2017 Use of Force
Review and Update and find review
of force involving handcuffed people
is included there. However, clearly
communicating what factors to
consider when deciding if a case is
abover dissiinst ed hang(
not evident in the materials we
reviewed. That training commenced
at the very end of the monitoring
period, therefore, we will address the
quality of the training once we have
an opportunity to review videotapes

5 APD has asserted on more than one occasion that all the programs were delivered the same

way by that instructor, even in training session that occurred before the monitoring team saw his

explanation of minimum amount of force necessary. The monitoring team cannot rely on an

assertion, since in our Vview the instructords explanati on
The training lesson plans need to contain the information. We note again, the central role of

lesson plans in ensuring that similar training is presented to each individual participant in each

session of training.
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of the training and discuss it with
APD personnel.

7. Preponderance of Evidence Standard

This issue is still pending. Without
clear-cut guidance on how to

interpret and apply this standard,
supervisors and chain of command
reviewers will have difficulty making
the correct f i fdio
instruction is needed, using actual
examples.

8. De-escalation Assessment

Without clear-cut guidance on how to
conduct these assessments, the
resultant judgments are likely to be
highly subject#iovwe
instruction is needed.

9. Neck Holds

The definition of a neck hold is
contained within the academy lesson
plan and SOP 2-52. We note that
the language concerning neck holds,
even at this late date, remains an
open issue in terms of reviewing and
updating SOP 2-52. However, the
monitoring team noted that in the
lesson plans for the 2017 Annual
Review APD included "proposed
additions" concerning the definition of
a neck hold. These are presumably
Aproposed additio
include in SOP 2-52. In our view,
including this type of non-approved
language in a training program, even
when qualif ieadd dss
problematic and may lead to
problems in the field.

10. Distraction Strikes

This topic requires proper
development in policy, approval by
the monitor, and field-wide training.

15
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11. SCOTUS Cases Refer to Paragraph 15. This needs
to be remediated through training.

Other specialized units at APD (SWAT, Canine, Bomb Squad/EOD) fare much

better, as these units tend to be backed by strong policy-training-oversight

modalities that would be beneficial for APD to adapt. The only unit in the

specialized unit command to experience difficulty this reporting period is the

canine unit, which, through no fault of its own, is out of compliance on policies

due to a debate among the Parties over the d
the body of the report that:

AAs we notiddntihre ImMdRi toring teamdés opinion, I
conti nueo | angu a gaatonat@ eosnplianceton AP potherwise the

paragraph would not have been included in the CASA. In its January 25, 2017,

Annual Review SOD documented the issue concerning the appropriate means of
calculating bite ratios. They hi ghl i ghted, <citing the Natic
Association (NTOA), various perspectives on the appropriate means for

calculating bite ratios. We see the reconciliation of this issue as being an

essenti al part in APD's success in reaching

The reader should note that the Parties have agreed to run concurrent reporting
processes concerning nr atollabosative rdcesdto t e s, wi t h
jointly select an appropriate method for calculating bite ratios. That decision has

yet to be made. In the interim, absent an agreed upon methodology, we cannot
confirm compliance for this paragraph. This is in no way a reflection on Special
Operations planning, management or operations, but is merely a technical issue

to be resolved by the Parties. Resolution of this issue is expected upon the
Partiesd review of ThaRdifoswil@ighholdcanpliBned i c y
determination until such time as the Parties reach agreement on calculation of

bite ratios. This constitutes another critical policy that is delayed by an inability of
the APD to craft policy approvable by the monitor.

16



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 19 of 405

2.2.2 Compliance with Mental Health-related Issues

Paragraphs 111-137 related to mental health issues and the Mental Health
Response Advisory Committee (MHRAC). Compliance issues within this group
of paragraphs fare better than previous sections, with at least partial compliance
for most paragraphs. The APD and its associated mental health processes have
attained primary (policy) compliance and secondary (training or organizational)
compliance with most paragraphs, with operational compliance to be assessed
and determined in coming months. Issues not in compliance include staffing, in-
service training for CIU responders, eCIT training and practice, barricaded
suspects response, and CIU/COAST staffing.

2.2.3 Policy Development

Compliance with Policy Development and Promulgation (Paragraphs 140-150)

are in compliance based on APDG6s approved po
analytic structure. APD is in primary compliance with all other components of its

policy infrastructure. Many of the non-compliant findings for this section are

directly related to critical policies such as Use of Force, On-Body Recording

Devices, and Early Intervention and Recording Systems. These are all systems

that support compliance on use of force-r el at ed i ssues, and all of
policies are currently up for review and re-approval.

2.2.4 Personnel Policy

These paragraphs are in primary and secondary compliance, for the most part,
and pending operational compliance in a few instances.

2.2.5 APD IA and CPOA/POB

These policies are held from compliance in many instances due to a faulty

mechanism for filing anonymous complaints, an issue we have discussed in

detail with APD several times without acceptable resolution. The majority of

other paragraphs are in compliance and few notable issues are dealt with in

those sections of the monitordés report. Ren
are out of compliance are noted in the individual paragraphs.

2.2.6 Supervision

CASA paragraphs 206-231 experience substantial compliance issues. Each is
articulated individually within the body of IMR-5; however, most compliance
issues relate directly to the quality of supervision at APD, which, at this point
continues to be a major stumbling block to compliance.

2.2.7 Recruitment and Staffing & Personnel
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Paragraphs 232-254 are mostly compliant with the notable exceptions of
paragraphs 247 and 248 which are not measurable at this time. Compliance
issues with these paragraphs are treated individually in the body of the report.

2.2.8 Community Outreach

Paragraphs 256-259 are not in compliance and relate to community outreach.
Paragraphs 260- 271 are in compliance with the exception of 269 (not fully
addressed by Area Commands) and 270 (due to incomplete annual CPC
reports).

2.2.9 POB/CPOA

Paragraphs 270-292 relate to the operations of the POB and CPOA and most are
in compliance except for 281 (prompt investigation of complaints), which may
actually be a quality control issue.

2.2.10 Natification of OIS Events

Paragraph 320 continues its compliance with all known officer involved shooting
resulting in direct and prompt notice to the monitor as required by the CASA.
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3.0 Synopsis of Findings

This section provides a summary of the monit
regarding compliance with specific requirements of the CASA during the
fifth reporting period (August 2016 through January 2017). Section 3.0 of
the monitorédés report is divided into two mai

1 Accomplishments; and
1 Outstanding Issues.

Each of these areas is reported in some detail below, and in greater
detail in Section 4.0 of the report.

3.1  Accomplishments

Importantly, APD has accomplished several key milestones during the
fifth reporting period. Most significantly, during the last reporting period,
the department has completed initial policy development on the specific
requirements for policy that were articulated in the CASA. Ciritical
policies are now pending six-month reviews, and, we are beginning to
note serious and (to the monitoring team, concerning) difficulties coming
to agreement on changes to critical policies, such as Use of Force, Early
Intervention and Recording Systems, and On-Body Recording Devices.

APD has performed exceptionally well on its Electronic Control Weapons

policies, training and practice. This stands as perhaps the brightest spot

in APD6s compliance efforts, with policy, tr
showing marked and substantial improvements.

In addition, APD has reduced the spans of control of sergeants to 8:1 or
better in field operations. This marks a major milestone along a difficult
road.

The Behavioral Sciences Unit also registers as a remarkably improved

and compliant entity this reporting period, no doubt directly related to

several fAnew hireso at the | eadership |l evels
APD on its focus and commitment to this critical element.

Further the eCIT fiadvancedo training al so ma
improvement over previous CIT training, showing careful attention to

clearly articulated learning objective, training methods, and

implementation strategies.

Based on these elements of APD performance the APD has taken the
first steps in a long and arduous series of steps.
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3.2  Outstanding Issues

INIMR-4, t he mo ncrittabautstandingessiesd r emai ni ng noting
t h aAPD isistill in the formative stages of assessment, development,

and response to the full requirements of the CASA, and such systems, in

the previous experience of the monitor, take time, careful planning,

attentive development, and critical self-evaluation. The outstanding

issues identified at that point were:

1. Building strong administrative systems to support compliance with
the CASA;
2. Building a meaningful ndCoandnavik and Contr o
and assessment of Field Operations activities;
3. Building meaningful developmental systems for integrating
training, supervision, discipline, and follow-up process
development; and
4. Creating a culture of accountability within APD.

Those issues are obviously long-term issues, and remain critical during
this reporting period. Remaining critical compliance issues are:

3.2.1 Building Strong Administrative Systems

Based on the monitvopredicus policgprefarnn projectse 1 n
initiated by DOJ, most agencies find themsel
external sources for the same reason: they have failed, and in some

cases failed somewhat spectacularly, in establishing clear, effective, and

persistent administrative systems to routinely monitor, note, assess, and

correct activities that do not ensure Constitutionally-based policing

activities. Such failures are not unique. To date, nearly two-dozen

American police agencies have needed outside scrutiny to help them

assess, develop, install, and fAproveo effect
to preclude systemic Constitutional failures. APD, in responding to the

requirements of the CASA, needs to carefully assess, identify, select,

design, and i mplement a myriad of fAadministr
ensure that its policing plans, policies, and practices are, and continue to

be, Constitutionally based. These administrative systems include:

1. Development of clear, concise, trainable, supervise-able, and
evaluable policies that are congruent with State and Federal law
and Abest practiceso in the field;

2. Routine, methodical, and pervasive assessments of citizen-police
interactions to ensure that policing practice conforms to policy;
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3. ldentification and clear and consistent remediation of interactions
that do not conform to policy;

4. Est abl i shment of Al earning cyclesodo design
that do not conform to policy, identify how and why those
interactions occurred, and develop responses to ensure, to the
extent possible, they do not occur again; and

5. Development of feedback loops between policy-training-

supervision-discipline-administrati on and | eader ship to fost
warningo of trends that run counter to es
practice.

Overlying all of these administrative systems, of course, is focused,
determined, and continual leadership from all levels of management and
executive staff.

APD has, at the current time, achieved most of the first item: policy

devel opment, although we are experiencing si
critical policies such as OBRD, EIRS, and Use of Force. Obviously, most
of the following work is dependent upon fAgood policy. o

3.2.2 Building Reliable Use of Force Reporting Mechanisms

One Afindingo from this monitordés report st a
Based on information and evidence reviewed for this report and for the

monitor 6s Spe cwitlathe CBuet pnol6 $eptenfber POAG] at

the present time, APDOGs use of force practic
assessment, supervision, command review, and administrative review are

sub-standard.

Again, we note that we have seen little evidlenceofa coher ent Acommand
and control o function designed to foster cle
processes for supervisory aHdedd command revi ew
actions relating to policing practices, particularly use of force.0 The

majority of problematic instances noted in the last five site visits have not

tended to result in appropriate supervisory and/or command-level

responses, i.e., reviews, assessments, findings, and responses to

behavior that occurs in contradistinction to the requirements of the CASA.

We continue to find examples of language from supervisory and

command | evels dAmini mi zofpoligydbehavior,dsr at i onal i zi n
opposed to noting it formally and requiring retraining or other remedial

steps to ensure the out of policy behavior is not repeated. Systems

designed to achieve this goal continue to appear to be at times

Aunder mi nedo ,dvhich seangs totbe emcountenmg difficulties

matching training product with issues identified in the monitoring reports.
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While the monitoring team has noted incidents of excellent supervisory

and administrative response to somefi o-offp ol i cy behavi or, o

APD needs to re-double its efforts to ensure that supervisory and

command staff are univer smduitemenion boar do

At this point, it continues to appear that the monitoring team is the only

systemic overseerofon-st r eet acti vi t i Maificaidnst& PD06 s

the APD of problematic behavior have resulted in piecemeal, uneven, or,

in some cases, no responses by APD, even after the questionable
incidents have been brought to APDOGSs
Incidents resulting in out-of-policy behavior, such as applications of neck

holds, have not been adequately processed. It continues to be apparent
that some supervisors, in Awriting u
supplement their write-ups with exculpatory, conclusory, or other

language minimizing what actually happened. At this point, a lieutenant

or commander would be expected to identify such language and counsel

the supervisors using such practices. To date we have noted very few
instances of such self-initiated corrective behavior on the part of

supervisors, lieutenants or commanders.

Until APD is capable of critical self-assessment, compliance with the
supervisory and command issues related to use of force, and other

critical issues, will be difficult to achieve. This should be the next step in
devel opment of APDOs response to the
monitoring team that specific, carefully targeted training may be required

we

sug

on

of fice

attent.

p o

revi e

CASA.

to Ajump starto this cultural change.

Given the facts articulated in this report, we judge that cultural change not
to be substantially engendered at this point. Much work remains to be

done,athough APD has fAbegun the process.

3.2.3 Building Meaningful Developmental Systems for Integrating
Training, Supervision, Discipline, and Follow-up Process Development

0

INnIMR-4 we nBda®ed dn the monitorbés experience i

compliance in other police agencies, the process of compliance requires

an integrated approach to organizational development and planned

change. Creation of disparateandun-r el at ed i ndi vi dual
does not work. A complete whole is needed to address fully the issues

raised in the CASA. To date, the product produced by the City, and

under evalwuation at this point in ti
as opposed to what is needed: an integrated system consisting of policy-
driven policing, well supervised, carefully self-audited, self-correcting, and
evolving along carefully thought-out paths as its environment changes,
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i.e., a learning organization, responding to nascent situational cues in a
thoughtful, coherent, integrated manner. ®

Further, we note d The fmonitor is committed to working with APD over
the coming months to build organizational capacity to self-monitor, self-
correct, and self-evaluate, just as he has done with the Pittsburgh Bureau
of Police and the New Jersey State Police.0

Basedont he i nformation we have reviewed for th
the APD has yet to forge a concept of what t
look like, and accordingly has not yet forged a holistic approach to

reform.

3.2.4 Creating a Culture of Accountability within APD

In IMR-4 we noted that supervisory response to use-of-force and related
issues is delayed because training has been delayed (as it cannot be
adequately structured without an understanding of the underlying
policies). Training is delayed because policy was delayed. For example,
the Use of Force policy fAsuitedo was approved
late January 2016. APD seems to have failed to ensure that training
curricula were specifically related to new policy. The same issues
confronted the monitoring team as they began to assess the quality of
training provided by APD to supervisors who are eventually tasked with
reviewing officer use of force processes, identifying issues (if any) with
uses of force and other key operational tactics, and establishing remedial
recommendations to ensure that errors are eventually eliminated to the
extent possible.

The critical issue confronting the monitoring team and the APD is to

identify why critical components of CASA compliance are continually

runnng behind expectations, and,-l iaseaoresul t
This is particularly critical given the accelerated timeline the City has

given itself for compliance with the CASA.

We further note thatt he one critical thing still missir
compliance efforts is the insistence to carefully and neutrally assess

behavior based against articulated expectations. The monitoring team

has not e dofmisnanaged eppostudnities to note problematic

behaviors related to use of force, to respond to those in a meaningful

way, and to articulate those response processes as expected behavior

among supervisory and command personnel. But for the intervention of

the monitoring team, we fear these issues would have gone un-remedied.
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We continue to provide APD specific incidents indicative of un-remedied

issues in the command and control systems of the agency. Based on our

review of APDO6s use of f ortheeagescylsasem t hi s r ep
not yet moved forward with a system designed to craft, structure,

implement, and maintain officer accountability for use of force.

Further, the use of force reporting information selected by the monitoring

team for the fithmo n i t o r &antinues tp exhikit several examples of

supervisory and command review completely overlooking critical officer

action deemed to be outside of policy and/or minimizing those actions
throughlsinego them at the supervisory revi e\
failing to adequately deal with the issues arising from those uses of force.

Examples of these oversights are discussed fully in this complete Fifth

Report.

We noted in the fourth report that it appears that the APD has adapted a

reactive response process, Vi ewi ng each monitorés report
be fAmanaged, asahighly detited andh specific identification

of internal supervisory, management and leadership issues that must be

addressed in an organized problem-solving and reform effort. We also

recommended a specific set of assess-and-respond options that would

assist APD in meeting the requirements of the CASA.

With this report, we havmovedaur t he Cityds dir
recommendations from the body of the report narrative (as had been our past

practice) and have placed them at the end of each paragraph. We have, since

the inception of this process, provided the City with detailed recommendations in

the body of each report. With this report, we have moved our recommendations

to the end of each paragraph, and have specifically enumerated them, so that the

City can easily identify, track, and respond to the recommendations. Additionally,

we have included all recommendations in a new section of the report, Section 6.0

Numbered List of Recommendations IMR-5.

During the last reporting period, the monitoring team had a detailed

conversation with the Chief of Police relative to a six-step response

mechanism for each monitordés report. We f ol

recommendations related to a Six Step problem-solving process the APD

expressed interest in. We will continue to support APD, as necessary, in

a thoughtful process designed to c
r

hange and
modal ities relating to the monitords report.i
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4.0 Current Status

As part of the monitoring teamisdanor mal <cour
base-line assessment of all paragraphs of the CASA for the Independent

Moni tor 6s f i-1).sThiswasan attenipt to grolvidéRhe Parties with a

snapshot of existing compliance levels and, more importantly, to provide the

Parties with identification of issues confronting compliance as the APD continues

to work toward full compliance. As such, the baseline analysis is considered

critical to future performance in the APD©OGS
depiction of the issues standing between the APD and full compliance. This

report, IMR-5, provides a similar assessment, and establishes a picture of

progress on APD goals and objectives since the last report.

4.1 Overall Status Assessment

Section 4.1 provides a discussion of the overall status of APD as of the
fifth reporting period. As of the end of the fifth reporting period, APD
continues to make progress overall, having achieved primary compliance
in 93 percent of the tasks it agreed to by implementation of the CASA
process with the Department of Justice. Primary compliance relates
mostly to development and implementation of acceptable policies
(conforming to national practices). APD is in 63 percent Secondary
Compliance as of this reporting period, which means that effective follow-
up mechanisms have been taken to ensure that APD personnel
understand the requirements of promulgated policies, e.g., training,
supervising, coaching, and disciplinary processes to ensure APD
personnel understand the policies as promulgated and are capable of
implementing them in the field. APD is in 47 percent Operational
compliance with the requirements of the CASA, which means that 95
percent of the time, field personnel either perform tasks as required by
the CASA, or that, when they fail, supervisory personnel note and correct
in-field behavior that is not compliant with the requirements of the CASA.
Figure 4.1.1, belowd epi ct s APDOG6s compliance performanc
five reporting periods.

Figure 4.1.1 indicates some deceleration from compliance findings

exhibited previ ouws mMdPmDidtso rf astiroughpen rttos ,f ol | ow
recommendations on those reports have resulted in loss of compliance in

some paragraphs for this reporting period. Again, we cannot emphasize

enough that APD needstostopvi ewi ng monitoring reports as
ending with issuance of the report, and needs to begin to see this as a

process, requiring assessment, planning, and follow-up on each issue

identified in each monitords report.
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Figure 4.1.1 Percentage Compliance by Reporting Period
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4.2 Dates of Project Deliverables

Project deliverables are defined by the Settlement Agreement governing

the partiesdé response to the CASA, (DOJ, the
Al buquerque Police Off i EaehrdsliGerablesis oci ati on ( AF
discussed in detail below in section 4.7.

4.3 Format for Compliance Assessment

The Monitorés Reports are organized to be co
rt

the Agreement, and specifically repo s, in
APDOG s c cengvdlsifoaeach of the 276 individual requirements of

the CASA.

For example, the monitorés reports wil!/l be s

sections, following the structure of the Agreement:
l. Use of Force;
Il. Specialized Units;
1. Crisis Intervention;
I\V. Policies and Training;

V. Misconduct Complaint Intake, Investigation and Adjudication;
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VI. Staffing, Management, and Supervision;
VII. Recruitment, Selection and Promotions;
VIIl.  Officer Assistance and Support; and

IX. Community Engagement and Oversight;

Al 1l fut ur e mo ndedl with @ash ofrtheege ainetmsjor areaks |
in turn, beginning with APDO6s response and p
reporting, supervising, and managing its off
performance of their duties, and ending with
engagement and its ability to facilitate community oversight of its policing

efforts.
4 .4 Structure of the Task Assessment Process

Members of the monitoring team have collected data concerning the
APDG6s compliance |l evels in-sitg number of ways:
observation, review, and data retrieval; through off-site review of more
complex items, such as policies, procedures, testing results, etc.; through
review of documentation provided by APD or the City which constituted
documents prepared contemporaneously during the normal daily course
of business. While the monitoring team did collect information provided
directly by APD in response to the requirements of the Agreement, those
data were never used as a sole source of determination of compliance,
but were instead used by the monitoring team as explanation or
clarification of process. All data collected by the monitoring team were
one of two types:

91 Data that were collected by using a structured random sampling
process; or

1 Selecting all availablerecord s of a given source for the
date. o

Under no circumstances were the data selected by the monitoring team
based on provision of records of preference by personnel from the City or
APD. In every instance of selection of random samples, APD personnel
were provided lists of specific items, date ranges, and other specific
selection rules, or the samples were drawn on-site by the monitor or his
staff. The same process will be adhered to for all following reports until
the final report is written.
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4.5 Operational Definition of Compliance

For the purposes of the APD monitoring proce
of three parts: primary, secondary, and operational. These compliance
levels are described below.

1 Primary Compliance : Primary complianceist he fApol i cyo part of
compliance. To attain primary compliance, APD must have in
place operational policies and procedures designed to guide
officers, supervisors and managers in the performance of the tasks
outlined in the CASA. As a matter of course, the policies must be
reflective of the requirements of the CASA; must comply with
national standards for effective policing policy; and must
demonstrate trainable and evaluable policy components.

1 Secondary Compliance : Secondary compliance is attained by
implementing supervisory, managerial and executive practices
designed to (and effective in) implementing the policy as written,
e.g., sergeants routinely enforce the policies among field
personnel and are held accountable by managerial and executive
levels of the department for doing so. By definition, there should
be operational artifacts (reports, disciplinary records, remands to
retraining, follow-up, and even revisions to policies if necessary,
indicating that the policies developed in the first stage of
compliance are known to, followed by, and important to
supervisory and managerial levels of the agency.

1 Operational Compliance : Operational compliance is attained at
the point that the adherence to policies is apparent in the day-to-
day operation of the agency e.g., line personnel are routinely held
accountable for compliance, not by the monitoring staff, but by
their sergeants, and sergeants are routinely held accountable for
compliance by their lieutenants and command staff. In other
wor ds, tohwen aAdRebfordes its policies.

As is true, in the monitords experience, wit
organizational change projects, change is never simple or quick. A great

deal of work lies ahead. The monitoring team is committed to assisting

APD command staff by working closely with the APD in forging new, and
revising old policies, articulating
intensive training of the department
assisting APD in building assessment tools designed to identify

probl ematic behaviors, and advising on fNbest
adapted by APD as it moves forward in its efforts to meet the individual

and global requirements of the CASA.

o0
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4.6 Operational Assessment

The foll owi ng s e c triftoReport articulate precesses ni t or 6 s
and findings related to each of the 2767 active elements of the CASA.

The APD and the City have agreed to comply with each of the articulated

elements. The monitoring team has provided the Parties with copies of

theteamds moni t ori ng mpagehdocdneehtioagkingfégra 2 9 9
comment. That document was then revised, based on comments by the
Parties. This document reflects the mo
partiesd6 comments and suggeddgy,andis on t
congruent with the final methodology included in Appendix One of the

moni t or 0 s8 fHe first bperatienal @aragraph, under this rubric,

is paragraph 14, as paragraph 13 is subsumed
requirements.

t

O O

ni or
he pr

4.6.1 Methodo logy

The monitor assessed the City and APDOGs comp
third reporting period, usingthe Mo ni t o r 6,sncluded muAppendix

A, in the monitords first report (see footno
each task required by the CASA and stipulates the methodology used to

assess compliance.

4.7 Operational Assessment
4.7.1 Assessing Compliance with Paragraph 14

Paragraph 14 stipulates:

ifiUse of force by APD officers, regardl ess of the type
tactics, or weapon used, shall abi de by the following requirements:

a) Officers shall use advisements, warnings, and verbal
persuasion, when possible, before resorting to force;

b) Force shall be de -escalated immediately as resistance
decreases;

c) Officers shall allow individualst ime to submit to arrest before
force is used whenever possible;

d) APD shall explicitly prohibit neck holds, except where lethal
force is authorized,;

e) APD shall explicitly prohibit using leg sweeps, arm -bar
takedowns, or prone restraints, except as  objectively

" Tasks accruing to the United States or the Monitor were not included in this methodology, as
the monitor sees his role as evaluating APD and the City entities supportive of APD in meeting its
responsibilities under the CASA.

8 Available at: https://www.justice.gov/usao-nm/file/796891/download
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reasonable to prevent imminent bodily harm to the officer or
another person or persons; to overcome active resistance; or
as objectively reasonable where physical removal is necessary
to overcome passive resistance and handcuff the subject;

f)  APD shall explicitly prohibit using force against persons in
handcuffs, except as objectively reasonable to prevent
imminent bodily harm to the officer or another person or
persons; to overcome active resistance; or as objectively
reasonable where physi cal removal is necessary to overcome
passive resistance;

g) Officers shall not use force to attempt to effect compliance
with a command that is unlawful;

h) Pointing a firearm at a person shall be reported in the same
manner as a use of force, and sh all be done only as objectively
reasonable to accomplish a lawful police objective; and

i)  immediately following a use of force, officers, and, upon
arrival, a supervisor, shall inspect and observe subjects of
force for injury or complaints of pain resu  Iting from the use of
force and immediately obtain any necessary medical care. This
may require an officer to provide emergency first aid until
professional medi cal care providers arrive on scen

Methodology

The monitor evaluated APD policy requirements relating to this paragraph during

the IMR-3 reporting period and the department was found in Primary Compliance

following the approval of SOP 2-52. During its site visit in June 2016, the

monitoring team provided specific recommendations that we believed should be

considered to either address or close gaps that will support the CASA

requirements and help APD reach operational compliance. During its November

2016 site visit, the monitoring team met with APD personnel and city attorneys to

discuss their policy development process and modifications APD intended to

propose for SOP 2-5 2 . We were told that APDOGs inten
those recommended during our previous Vvisit
policies were due for scheduled review and revision in December 2016.

However, the updated policies have yet to be approved by the monitor and

several significant issues continue to be unresolved that have a direct impact on

APD compliance with this paragraph.

The information provided, was reviewed by the monitoring team, to determine if
the specific gaps that were identified in IMR T 4 were remediated through
supplemental training. The monitoring team was provided with several interoffice
memoranda, Special Orders and training curriculum to review in response to our
data request. Our assessment of the information provided is detailed below.

Finally, the monitoring team requested the data set for supervisory level

use of force cases that were reported between August 1, 2016 and

December 31, 2016, to conduct a comprehensive review of a sample of

those cases. The purpose was to assess the quality of force reporting

and supervisory force investigations in the
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2016 use of force training.® The review and results of those cases serves
as a baseline for future determinations of APD operational compliance.?
The data set we were provided included sixty-five (65) separate and
distinct case numbers for a reported use of force, though many of the
cases involved more than one type of force (e.g. an ECW deployment
with some type of additional physical force) and perhaps more than one
officer. As reported in Paragraph 24, the monitoring team decided to
conduct a comprehensive review of all ECW cases that were reported
between August and December 2016. In addition, the monitoring team
chose a random sample of six (6) additional supervisory use of force
investigations that were conducted during that same timeframe. We
note, that of the 16 cases reviewed by the monitoring team several
included more than one type of force that we could assess. Itis also
important to point out that following our review of the 10 ECW cases, we
found that two were improperly reported as such. [IMR-5-011 & IMR-5-
012]. Those cases, instead, involved a type of force different than an
ECW deployment. Likewise, we found one case that was reported as an
ECW deployment that had three additional uses of force that went
unreported by APD [IMR-5 008]. Issues such as these should inform the
treatment of supervisory training in Paragraph 209.

Results

APD has achieved Primary Compliance on all the requirements set forth in

this paragraph with the monitordés approval o
Procedure (SOP) 2-52 Use of Force, dated January 8, 2016. The review
of APD6s use of force suite of policies was

however, the update of those policies, in particular SOP 2-52 and 2-54,
remained pending at the close of this monitoring period.

The monitoring team reviewed department Special Order 16 7 98, dated

December 22, 2016, that was directed to all personnel within the

department. The subject of the Special Order
of Forceo. It appears to the TM8nitoring tea
was promul gat e dproaesuredor iemorting png eyesiigating

shows of force. Currently, the only policy reference to show of force

investigations is found in SOP 2-52 in the Definitions section, designated

as Letter S, which provides: APointing a fir
painting with the laser) at a person and acquiring a target. This is
reportable asashowoffor ce and investigated by the offi

c o mma nWe.néted in IMR T 4 that APD had not developed procedures

9 The monitoring team notes that these type of cases principally occur in the various area
commands and represent the highest number of incidents of force that are reported by APD.

10 We note that the decision to review the use of force cases was made to provide APD with
feedback on the quality of compliance the monitoring team has seen in relation to several CASA

paragraphs.
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for conducting show of force investigations in any of its force-related
policies to implement this requirement and that the incorporation of such
documents and training will be necessary prior to attaining full compliance
with this task. Likewise, as written about extensively in IMR T 4, deep
internal confusion existed over what constitutes a show of force.

It was for that reason the monitoring team identified show of force

procedures and supplemental training as critical needs.'* In our view, it is

highly unlikely that the procedures reviewed by the monitoring team will

alleviate the confusion that exists, since they center solely on reporting

requirements.’?> That said, it appears that APD was attempting to put

some measures in place to standardize the approach for show of force

investigations. The monitoring team reviewed training materials for a

supervisory training program entitled, AStan
|l nvestigationso that was provided to APD sup
and included the show of force procedures outlined in SO 16-98.%3 That

training simply incorporated the language of SO 16-98.

Finally, the monitoring team was provided an internal memorandum,

dated January 24 ;hou2@drse Questions,ilssuese d 1140

Gaps, Supplemental Tr ai nmnotedjhowAD) 6, whi ch spe
intended to address the confusion over what a show of force is, and

presumably, how it should be investigated. We were advised that APD

intended to address this training gap in its 2017 Use of Force Review and

Update, that apparently commenced on January 24, 2017.14 Therefore,

APDOGs training solution to communicate what
began a month after it promulgated a reporting and investigation

procedure that placed the onus on the officer reporting the event.’®> We

11 Our concerns over the reporting and investigating of show of force events extend back to the

beginning of the monitoring teambs engagement with AF
12 \We note that the procedures in SO 16-98 do not require the supervisor to respond to the scene

or conduct an on-scene investigation. We see this as a critical failure, since in our view much

can be learned through the initial response to an event. Because all Show of Force

investigations, as noted in SO 16-98, begin with self-reporting by an officer, the procedure is

fatally flawed because we already know confusion exists as to what constitutes a show of force.

13 APD self-reported 90% attendance in that course, with the remaining supervisors attending

make-updates. (I nt erof fi ce Memor andum ¢eaut@udseBappandry 19, 201
Suppl emental Trainingo).

14 We note that the monitoring team was not provided the 2017 Use of Force Review and Update

training materials prior to the course being launched. Likewise, the training commenced without

the show of force procedures being included in APD policy and approved by the monitor. Those

facts may produce significant inefficiencies in training and issues with show of force reporting and
investigation in the field. Speci fi cally, APDO6s 2017 I n service train]
out of compliance as well since 2-52 and 2-54 and show of force procedures have not been

approved by the monitor. Since that training commenced at the very end of the monitoring

period, it will be evaluated more and reported on in IMR T 6.

®The monitoring team reviewed the APD lesson plan en:
AGener al Revi ew of -32% Moted TrenfsandcTeingdt@ Rememper 2 Tips on
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also note that SO 16-98 was disseminated six months after the show of
force training issue was first communicated to APD, and acknowledged
by them as a critical training failure. Issues such as these inform the
treatment of supervisory training in Paragraph 209.

Partofthe confusion is centered on the phrase i
not an element of the CASA, and what conseadyoatweapoil pwsi
In fact, during our June 2016 site visit APD training staff acknowledged, and

agreed, that some form of supplemental training would be required to clear up

confusion that may exist in the department. APD needs to be diligent to ensure

wide variations do not occur at the operational levels of the organization with

respect to the proper handling of use and show of force events, and therefore the

procedures and oversight of those events are essential.

The monitoring team reviewed cases of sixteen (16) separate and distinct
APD reported use of force events. The purpose was to provide an
assessment of the current state of compliance in the field relating to the
provisions of this paragraph. We note that each case brings with it a
specific set of facts and circumstances that requires some measure of
subjective assessment adithehneworfellshort of fi cer sé c
of the paragraph requirements. That is why training on making credibility
assessments, determining if de-escalation occurred and determining a
preponderance of evidence, for example, are important. It is important to
note that our review uncovered strong tactical and communication skills
by and among officers in the cases we reviewed. Likewise, APD officers
were found to routinely de-escalate their force and seek medical
assistance for people that were exposed to force. For this data set
problems existed principally, but not exclusively, in proper reporting and
investigating force, and not in the levels of force used by officers. Issues
such as these inform the treatment of supervisory training in Paragraph
209.

As this is the first time tabular data have been used to this extent, a brief
explanation of the tables and their use is required. We will accomplish that
objective using Table 4.7.1 as an exemplar.

This table assesses APDO6s perforemmance on Par
advisements and warnings before using force, where possible; de-escalation of

force as resistance decreases; all owing ti me
practicable, a prohibition against neck holds, leg sweeps, use of force against a

person in handcuffs, and requires APD personnel to issue lawful commands prior

to a use of force, to restrict their use of
and to inspect arrestees for injuries, where possible. Table 4.7.1 assesses 16

Use of For ce Dohatduraming curmiduluno does @ good job defining show of force,
provides reasons it should be used, and some relevant case law. However, it does not resolve
the specific issues the monitoring team identified in IMR T 4 and earlier reports.
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Aevent s o whatledstonerfand santeences several) of these actions. If

the officers were Ain complianceo with the |
the top, shaded portion of the Table, that c
particul ar i s s u e rating foradvisementssde-esoatateod, allowi 1 0

to submlt, etc. If the event noted in individual columns did not occur, e.g., a neck

hold in the first case, a AN/ A0 is recorded

actions taken t hat therequiegments af thetQASAasence 60 wi t h

recorded as fAl. o Any actions taken outside

recorded as 0.0 Each i ndi-falibakig, aehuiricga s e i s r e

greater than 95 percent compliance on applicable forceuseevent t o fApass. 0
Thus, for example, the review for the requirements in Paragraph 14 for this

reporting period show 16 cases and the offic
each of those 16 casesd use of force require
performance varied across the 16 cases. A total of 13 of the 16 cases of use of

force reviewed by the monitoring team this reporting period were properly

executed. This constitutes 81 percent effectiveness. Three cases were

improperly executed by APD personnel, indicating two failures to advise or warn

before a use of force, where, in the judgment of the monitoring team, time existed

to do so. One case reviewed exhibited a failure to de-escalate force levels as

resistance decreased, two exhibited a failure to allow the suspect to submit

before force was used (where time permitted) and two cases exhibited an

unwarranted use of force against handcuffed arrestees. Compliance rates for the
Afailedodo cases constituted 67 percdent in two
Overall compliance was 81% (three fAfailedo c

See Table 4.7.1, below for a specific tabular treatment of each of these cases

and the monitordéds assessment of APDO&6s perfor
responding to events noted inthemonit or 6 s review of data rel at e
reported in the Table.

34



Case 1:14-cv-01025-RB-SMV

Document 274 Filed 05/02/17 Page 37 of 405

Table 4.7.1

Case
Number

Advise -
ments,
warnings

De-

escalation

as

resistance
decreased

Allow
to
submit

Neck
hold

Leg
sweep,
arm bar

Against
person
in
hand -
cuffs

Lawful

mand

Point
Firearm

Inspect
for
injuries

#in
compli -
ance

% in

compli -

ance

In
Compli -
ance

001

IMR-5-

N/A

N/A

N/A

100%

002

IMR-5-

N/A

N/A

N/A

100%

003

IMR-5-

N/A

N/A

N/A

N/A

100%

004

IMR-5-

N/A

N/A

N/A

N/A

100%

005

IMR-5-

N/A

N/A

N/A

N/A

100%

006

IMR-5-

N/A

N/A

N/A

N/A

100%

007

IMR-5-

N/A

N/A

0

N/A

67%

008

IMR-5-

N/A

N/A

N/A

N/A

100%

009

IMR-5-

N/A

N/A

N/A

N/A

N/A

100%

013

IMR-5-

N/A

N/A

N/A

100%

015

IMR-5-

N/A

N/A

N/A

N/A

100%

030

IMR-5-

N/A

N/A

N/A

N/A

N/A

100%

031

IMR-5-

N/A

N/A

N/A

N/A

100%

010

IMR-5-

N/A

N/A

N/A

33%

012

IMR-5-

N/A

N/A

N/A

N/A

100%

011

IMR-5-

N/A

N/A

N/A

67%

% in

Compli -

ance

81%

Though described in greater detail in Paragraph 88, we note here that there are

lingering policy and training issues that need to be resolved for Secondary

compliance to be achieved, in particular relating to show of force investigations.

As is evident from the table of cases reviewed by the monitoring team, APD

needs to continue refining its training, supervisory practices, force reporting and
investigations to reach operational compliance in this task.

Recommendation 4.7.1a: The monitor recommends that APD track
ensure that

Primary:

In Compliance
Secondary: Not In Compliance 16
Operational: Not In Complianc e.

back the three cases that were out of compliance and
the chain of command (sergeant through Area Commander)
reviewed and approved those cases without noting the compliance

shortfalls be notified of their failures and be

retrained

in the

requirements of this (and related paragraphs). Similar audits
be performed by APD on each use of force reported by its
personnel.

that

should

16 Secondary compliance is pending resolution of the show of force policy and procedure, and
training issues. Li kewi s e,
these remain unresolved issues in policy and training.

t her e

has

been

debat e

owndr
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Recommendation 4.7.1b: Resolve outstanding issues related to

neck holds, shows of force and #Adistraction
policy and training to clarify those issues to the p oint that policy

and training are compliant with the CASA.

4.7.2 Assessing Compliance with Paragraph 15: Use of Force
Policy Requirements

Paragraph 15 stipulates:

AAPD shall develop and i mpl esmidenuse an overarching agenc
of force policy that comp lies with applicable law and comports with
best practices. The use of force policy shall include all force
techniques, technologies, and weapons, both lethal and less lethal,
that are available to APD officers, including authorized weapons,
and weapons tha t are made available only to specialized units. The
use of force policy shall clearly define and describe each force
option and the factors officers should consider in determining

which use of such force is appropriate. The use of force policy will
incorpo rate the use of force principles and factors articulated above
and shall specify that the use of unreasonable force will subject
officers to discipline, possible criminal prosecution, and/or civil
liability . 0

Methodology

APD achieved Primary Compliance on all the requirements set forth in this

paragraph with monitor approval of three core force-related policies in early

2016: SOP 2-52 Use of Force; SOP 2-53 Electronic Control Weapons (ECW);

and SOP 2-54 Use of Force Reporting and Supervisory Force Investigations. The

approved policies served as the basis for development of both the 40-hour Use

of Force Curriculum and the 24-hour Supervisory Use of Force Investigations

Curriculum, which were presented in the first half of 2016. During its site visit in

June 2016 the monitoring team provided specific recommendations that we

believed should be considered to either address or close gaps that will support

the CASA requirements and help APD reach operational compliance. During its

November 2016 site visit the monitoring team met with APD personnel and city

attorneys, to discuss their policy development process and modifications APD

intended to propose for SOP 2-5 2 . We were told that APDGOGSs
include several recommendations we gave during our previous Vv i si t . APDOGs
of force suite of policies were due for a scheduled review and revision in

December 2016. However, the updated policies have yet to be approved by the

monitor and several significant issues continue to be unresolved that have a

direct impact on APD compliance with this paragraph.

The monitoring team requested information from APD to determine if they closed
the gap on training issues that were identified and documented in IMR - 4. The
monitoring team was provided with several interoffice memoranda, Special
Orders and training curriculum to review in response to our data request. The
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information that was provided was reviewed by the monitoring team to determine
whether or not the specific gaps that were identified in IMR T 4 were remediated,
through supplemental training. Our assessment of the information provided is
detailed below.

Results

During the monitoring teamb6s June 2016 site
concerns that bear directly on the issue of Secondary Compliance, which

expressly requires that f#fA[t] heandse of force
describe each force optioné . 0 | n ourhowbUssoffForckehe 40

Curriculum left certain policy provisions unclear and, therefore,

Secondary Compliance was not given until supplemental training was

developed and delivered to clarify those provisions.'” We reviewed

APDG6s response to our request for data to ev
activities to determine if they have adequately addressed the training

gaps we documented in IMR T 4. Itis important to note that at the

beginning of 2016 the monitoring team had an opportunity to review the

training curriculum APD intended to deliver in its 40-hour Use of Force

training and its 24-hour supervisory use of force training. We provided

extensive feedback in both written documentation and in-person

meetings. Also, during one site visit the monitoring team sat through the

40-hour course to assess compliance and to assess the quality of the

training. Likewise, the monitoring team has previously reviewed

videotaped portions of the 24-hour supervisory use of force course.®

Following our review of the 40-hour training course we met with and

discussed specific concerns that we had with the training curriculum

content and delivery. APD was responsive to the feedback and adjusted

the training curriculum midstream. We cautioned that by doing this APD

created two populations of people, one that received the original

curriculum and the second that received updated material. We alerted

APD, at that time, that it would be critical for them to identify those two

populations of people and determine how they would mitigate the

inconsistent information delivered to the two groups. To the best of our

understanding that has never occurred. Issues such as these inform the

treatment of supervisory training in Paragraph 209

An example: The delivery of the concept of 0
necessaryo was conducted with the monitoring
expert (whoisaveryskiledinst ruct or) explained Amini mum a

17 The areas of concern have been communicated to APD on several occasions both before,
during and after the delivery of the courses that are cited.

18 This course occurred outside a normal site visit. It was through the review of the videotaped
24-hour Supervisory Use of Force Course that we found blocks of instruction not associated with
the topic, instructors including information not contained in lesson plans and ad hoc comments
inconsistent with the CASA. These items were all reported in IMR T 4.
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necessaryo to the class in a manner that was
consistent with the CASA. However, that explanation did not appear in the

training materials that were provided to the monitoring team. We also know that

more than one training session occurred befo
reach compliance APD needs to reconcile the two audiences of people that

received different training curriculum. Alternatively, at this point, APD could have

addressed these training gaps directly through their 2017 In-service training. It

is our determination that the training gaps identified in IMR T 4 still exist and we

provide the following feedback:

Show of Force 1 A P D dddinition of show of force, to wit: pointing a

frearm atapersonandfiacqui ring a targeto has yet to b
remediated through training. As noted extensively in Paragraph 14, there

are still significant procedural, policy, and training issues to be reconciled.

We previously reported that there is a conflict between the interpretation

of this provision and what is actually taught in APD firearms instruction

(le.Low-r eady -V oWwhi g $d nyote that in the 2017 Use of

Force Review lesson plan there is a good explanation and definition of

show of force, except that it does not recon
issue that is apparently going to be addressed in the SOP 2-52 policy

revisions. Likewise, it does not reconcile issues surrounding reporting

and investigating show force cases. Also, the 2017 Use of Force Review

training did not begin until the very end of the monitoring period.®

Therefore, that training program will be evaluated during the next

monitoring period.?® Finally, as noted in Paragraph 14, APD promulgated

S016-98 that put in place investigation and reporting procedures for

show of force incidents. Those procedures have not been approved by

the monitor. Issues such as these inform the treatment of supervisory

training in Paragraph 209.

1. TWO SCOTUS firearms cases were included in the instruction of the 40-
hour Use of Force training, though they do not align closely with APD use
of force policy. As we noted in IMR T 4, we asked APD for their
perspective, revi ewed ntfohtleeirinclusodnandct or 6 s e X
re-checked the course documentation to assess whether adequate
gualifications were made to put them in proper context. After doing so,
because of the significance of provisions of Paragraph 22, we believed
that some form of supplemental training was required to resolve any
confusion and reiterate the stricter APD policy provision. Note i The
monitoring team evaluates training not only on the content but also on the
quality of delivery, since the quality of training can have a direct impact on
the ability of officers to implement policy and CASA requirements. For

19 we were advised training dates occurred on January 24, 26 and 31, 2017.

20 It is also important to note that this training program was not provided to the monitoring team
prior to it being delivered, thus the review is ex post facto.
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instance, when the monitoring team reviewed the 24-hour training
program for IMR T 4, we found that information and materials not included
in the curriculum were injected into the program. The inclusion of
information that is not found within lesson plans, and use of ad hoc
statements by an instructor, can change the meaning and context of the
training material. As a consequence, CASA compliance can be impacted.

The issue concerning the inclusion of two SCOTUS cases, but in
particular Plumhoff, was specifically noted IMR T 4. We flagged this issue
before the training program ever commenced and communicated our
concerns directly to APD in written form. Likewise, while on site and
having sat through the block of instruction, we provided further feedback.
In response to our comments in IMR T 4, we were provided with an
interoffice memorandum, dated October 24, 2016, from the instructor of
that block of instruction. Instead of taking cognizance of the feedback
provided by the monitoring team in IMR - 4, and simply mitigating the
issue with some form of supplemental training, APD provided this
memorandum to justify the initial delivery of the training. We note that on
page 2 of the memorandum, the instructor specifically discusses how the
APD policy provision concerning discharging a firearm at or from a moving
vehicle was addressed. That explanation did not exist within the training
materials provided to the monitoring team prior to the delivery of the class.
It is possible that the instructor included that specific provision after APD
received feedback from the monitoring tea
had already commenced, thus creating a training gap between two
populations of people. As we noted earlier, we are aware that certain
course revisions occurred mid-stream to the training and the fact that it
created potential training gaps was communicated to academy staff
members.

2. Distraction Strikes i As we noted in IMR T 4, there is significant confusion
about their pl acreyandthek BaBsification asat i cal a
reportable use of force. The monitoring team reviewed an interoffice
memorandum dated January 24, 2017, that addressed the issue of
distraction strikes. The memorandum appears to have been developed in
response to a monitoring team data request for information concerning
how distraction strikes, and training gaps associated with them, have been
resolved.?! Within the same memorandum, the monitoring team was

advised,i The action plan is to provide suppl e
2017 Use of Force training in the defensivetact i cs portion of the
The monitoring team reviewed the [ esson p

21 we know that APD intends to include distraction strikes within SOP 2-52, however, that policy
remains pending and not approved by the monitor.
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2017 Defensive Tact i ¢cs I nstructor or Student Gui
distraction strikes. We found the content pertaining to distraction strikes
to be entirely insufficient to reach Secondary compliance. In fact, the
lesson plan does not adequately define what a distraction strike is, what
types of strikes are prohibited, if any, under what circumstances
distraction strikes are permissible, and an explicit declaration that a
distraction strike constitutes a use of force.?> These are all issues that
are directly related to problems the monitoring team has identified during
its reviews of APD use of force cases, notwithstanding the fact that this
information must be committed to policy and approved by the monitor. The
block of instruction we reviewed is principally a tactical block, probably not
intended to clarify policy and procedures, and as a consequence, it fails to
connect the operational application of a distraction strike to any policy or
procedure.

3. Un-resisted handcuffing and escort holds still require further clarification.
AsnotedinIMR7T 4,the term fAsecondary ac-hourono was
Supervisory Use of Force Investigations Curriculum in an attempt to
demarcate the point at which those two technigues escalate to a
reportable use of force or a serious use of force. We reviewed the lesson
plan entitled, fAGener al Re2/d ean b ff ddssred otfh
it contained the policy and CASA provisions relevant to this issue, but it
does not expound upon the issue to provide better clarity for the officers.
The 2017 Use of Force In-Service was delivered on January 24, 26 and
31, 2017, and continued into the following monitoring period. Therefore,
the determination of whether that training remediates this particular issue
will be addressed in the next report after having an opportunity to review
videos of the training and discuss it with academy staff. We note that APD
previously prepared a video on the issue of un-resisted handcuffing, which
we reviewed, and we found it to be generally well done. In an interoffice
memor andum, dated JanuarhgurColrseGa@® 17, entit

and Supplemental Trainingo the monitoring
second version of this video was waiting on a finalized version of SOP 2-
52.

APD is now in Primary Compliance, but will not achieve Secondary
Compliance until the open issues enumerated above and in other
sections of this report are settled with appropriate supplemental training.
Issues such as these inform the treatment of supervisory training in
Paragraph 209. The reader is reminded of the differences in training for
patrol officers (addressed here) and for supervisory personnel

22 We have reported extensively how APD has used different euphemistic terms such as pain
compliance, pain compliance pinch, distraction strike, and open-hand distraction technique.
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(addressed in Paragraph 209). While errors made by patrol officers

related to neck holds are one distinct issue, failure of supervisors to note

and correct patrol officersé behavior are a
even though they involve the same tactic, e.g., neck holds.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommend ation 4.7.2a: Clearly define in operational and
understandable terms Apointing a firearm. o
suggests that anything above Al ow ready, 0 e.

Ahi-gbw ready, 0 is simply confusing and unenf
differencebet ween -ibwgheadyo (a phrase coined by
ASpeci al Order o and not shafpad with the moni

Apointing a firearmod at a suspect or person
be indistinguishable in the review, via OBRD, of actions in the field.

Recommendation 4. 7. 2b: Share all ASpeci al Or
actions covered by the CASA with the monitoring team.

Recommendation 4.7.2c : Immediately stop the use of Special
Orders to change or otherwise modify the impact of CASA -
controlled policy issues.  We note elsewhere, for example, that APD
seems to have modified its policy on supervisory review of OBRDs

via a Special Order that directly contradicted monitor -approved
policy.
Recommendation 4. 7. d: Define fAdistraction t

approved by the monitor 8 and supplemental training for all line
personnel, or discontinue its use in training and operations.

Recommendation 4. 7. e: Close out any remaini
resisted handcuffingo via clear, specific, t
policy guid ance re same.

4.7.3 Assessing Compliance with Paragraph 16: Weapons Protocols

Paragraph 16 stipulates:

Ailn addition to the overarching use of force policy,
develop and implement protocols for each weapon, tactic, or use of

force authoriz ed by APD, including procedures for each of the types

of force addressed below. The specific use of force protocols shall

be consistent with the use of force principles in Paragraph 14 and

the overarching use of force policy. o

Methodology
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With the exception of Electronic Control Weapons (ECW), APD retrained policy

and procedures for all of the tools and techniques approved for field use within

the body of SOP 2-52 Use of Force (January 21, 2016; Revised April 1, 2016),

which i s APDOGs dikdiveamntleluse nfgorce. miaeiDapartment

included a four-hour block of instruction on ECW policy and procedures in its 40-

hour Use of Force Curriculum that was presented in the first half of 2016. The

monitoring team also reviewed training materials for a course entitled

AStandardi zing Use of Force I nvestigationso
Force Reviewo.

Results

The monitoring team attended one of the four-hour blocks of instruction during a
previous site visit. As was the preceding instruction on the use of force
generally, the instructor was well qualified and a skilled presenter.
Notwithstanding concerns with other elements of APD training, in IMR T 4 the
monitoring team found that APD is in both Primary and Secondary Compliance
on the requirements in Paragraph 16. Operational compliance will require
evidence that APD is thoughtfully, routinely and effectively responding to events
not in compliance with use of force issues that should be noted and corrected at
the field (s enageeab(lredtehan)andacontnander) level.

Concerns with Ashow of forceo issues discuss
for an addition of a policy dealing with thi
force policy.
Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance
Recommendation4 .7.6a: Res ol v e trdady arfd highwlow
ready show of force conundrum with policy and training revisions.
4.7.4 Assessing Compliance with Paragraph 17: Weapons
Modifications
Paragraph 17 stipulates:
AOf ficers shall carry only those weapons that have be

by the Department. Modifications or additions to weapons shall

only be performed by the Departmentés Armorer as appt
Chief. APD use of force policies shal |include training and

certification requirements that each officer must meet before being

permitted to carry and use authorized weapons. 0

Methodology

The monitor

i ng team reviewed more than two h
SharePoint dat

a b amoethlyf inspectisnuepats. \No indaatiend
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were found regarding an officer carrying non-agency or altered/modified firearms

or ammunition. Based on the information provided to the monitor to date, APD

appears not to have a formalized audit/review/reporting policy or process for

these data. The reader is reminded that simply not reporting a violation of policy

does not mean that the policy is in effect. We have no documentation indicating

that inspections were done by supervisors related to this paragraph, simply that

none were reported. Thus, the SharePoint database may have simply reflected

that supervisors were not lookingfornon-agency or modi fied firear.
comments on this paragraph, as well as 18 and 19 indicate a need for

A ¢ | a rom dn hoev #his assessment relates to the compliance definition and

sourceso from the Methodol ogy. The fAsources
policy, training, officer-supervisor UoF statements, OBRD reviews, and

supervisor UoF statementsandfieldobser vati ons. The monitor ¢
Para 16, above,not es no formalized audit/review/rep:t

authorized and non-modified weapons.

Results

The Citybdés comments on pgaragraphs p8aanddgr aph, as we
indicate aneedforiicl ari fi cation on how this assessme
compliance definition and sourceso from the

identified in the Methodology are: policy, training, officer-supervisor UoF

statements, OBRD reviews, and supervisor UoF statements and field

observations. The monit or Ogsaphcléabovenmoteso i n Par a
formalized audit/review/report imodifiedkor pr ocess
weapons.

Secondary Compliance would require APD to be able to point to specific training
for supervisors related to how they are expected to review this requirement (by
roll-c a | | i nspec-by ofield imdpactionisdby OBRE review comments,
etc.) The monitoring team is not aware of any APD training, policy or other
mechanism currently established to effect such inspection, review, and
remediation, other than some policy and practice processes that require official
inspection of firearms used in officer-involved shootings. After-the-fact
inspections are not routinely viewed as acceptable policy.

No such formalized audit- and reporting process appears to be present at this
time. Without it, APD has no way of knowing what weapons are being carried by
its personnel in the field.

Primary: In Compliance
Secondary: Not In Compliance
Operational:  Not In Compliance

Recommendation 4.7.4a: APD should evaluate modalities for

devel oping for mal audit/review/reporting pol
assessments and inspections regarding modified or altered
weapons outlined in this paragraph, 1 ncl udi ng known MAsuccessf ul
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similar programs in other police agencies, using modalities
established for Completed Staff Work (CSW) 23,

Recommendation 4.7.4b: APD should transition to a routinely
reported fAinspections and audito process res
paragraphods requirements.

4.7.5 Assessing Compliance with Paragraph 18: On  -duty Weapons
Paragraph 18 stipulates:

shal |l car rapprowed frearmgand nl y agency

AOf ficers
tion while on duty. o

ammuni

Methodology

The monitoring team reviewed morethan t wo hundred entries on /£
SharePoint database for supervisorso monthly
were found regarding an officer carrying non agency-approved firearms or

ammunition. APD, however, based on the information provided to the monitor to

date, appears not to have a formalized audit/review/reporting policy or process

for this data.

Results
Primary: In Compliance
Secondary: Not In Compliance

Operational: Not In Compliance

Recommendation 4.7. 5a: APD should evaluate modalit ies for

devel oping formal audit/review/reporting pol
assessments and inspections regarding modified or altered

weapons outlined in this paragraph, includin
similar programs in other police agencies, using modaliti es

established for Completed Staff Work.

Recommendation 4.7.5b: APD should transition to a routinely

reported fAinspections and audito process res
paragraphds requirements.

4.7.6 Assessing Compliance with Paragraph 19: On Duty Weapons

Paragraph 19 stipulates:

23 The monitor has provided APD with an example of CSW applied to law enforcement issues,
and recommends this format be followed in all CSW recommendations contained in thisd and
futured reports. All suggested CSW documents should be submitted to, and reviewed and
annotated by, the Chief of Police prior to submission to the monitor.
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AAPD i ssued Spe3reagulring@lroffieens to tadry a
Department - issued handgun while on duty. APD shall revise its
force policies and protocols to reflect this requirement and shall
implement a plan that provides: (a) a  timetable for implementation;
(b) sufficient training courses to allow officers to gain proficiency

and meet qualification requirements within a specified period; and

(c) protocols to track and control the inventory and issuance of
handguns. 0

Methodology

Paragraph 19, sub-section b) requires APD to provide sufficient training
courses to allow officers to gain proficiency and meet qualification
requirements. APD Range Staff was changing the range hours one day
a week to enable officers to practice firearms in a low-light environment.
The monitoring team sees this as another positive example of a staff
making changes in order to meet the requirements of the CASA.

Paragraph 19,sub-s ect i on ¢) requires APD to develop
and controltheinv ent ory and i s s ualhecmnitarihg handguns. 0
team was provided a copy of an Interoffice Memorandum from an APD

Fiscal Officer to the APD Planning unit, dated January 8, 2016, that

verified that the required tracking system is fully in place. APD also

continues to work with the City Department of Technology to upgrade the

current system to enhance security and streamline annual inventory

procedures. During future site visits, the monitoring team will meet with

the appropriate personnel and conduct a walk-through of the system to

further validate and/or elevate compliance levels under the planned new

system.

The monitoring team also reviewed APD Administrative Order 3-75

Department Property, dated November 6, 2012, which set forth detailed

procedures for the issuance and control of Department property,

including all items within the Departmentos
reviewed and updated this order to ensure that it is consistent with any

changes to related policies and CASA requirements.

Results

A database for the Supervisors Monthly Inspection Report has been
created and is in use by APD Supervisors. Monthly firearm inspection is
included in this database; however, APD has not created a
review/audit/reporting process for the data. Collecting the inspections
into a database is only the first step. The monitoring team expects APD to
utilize the data to identify and correct violations of policy, if any, would be
required to attain Operational Compliance.

Primary: In Compliance
Secondary: In Compliance
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Operational: Not In Compliance

Recommendation 4.7. 6a: APD should evaluate modalities for

devel oping formal audit/review/reporting pol
weaponso assessments and inspections regardi
altered weapons outlined in this  paragraph, including known

Asuccessful 06 similar programs in other polic

modalities established for Completed Staff Work.

Recommendation 4.7.6b: APD should transition to a routinely
reported fAinspections and ahsito process res
paragraphods requirements.

4.7.7 Assessing Compliance with Paragraph 20: Weapons
Qualifications

Paragraph 20 stipulates:

Anof ficers shall be required to successfully qualify
that they are authorized to use or carry on  -duty at least once each

year. Officers who fail to qualify on their primary weapon system

shall complete immediate remedial training. Those officers who still

fail to qualify after remedial training shall immediately relinquish

APD-issued firearms on which  they failed t o qualify. Those officers

who still fail to qualify within a reasonable time shall immediately be

placed in an administrative assignment and will be subject to

administrative and/or disciplinary action, up to and including

termination of employment . 0

Metho dology

Members of the monitoring team reviewed firearms training records
related to this paragraph. A total of 45 officers failed to qualify, and all of
those officers were re-trained according to established policy.
Unfortunately, 11 of the 45 were re-trained outside the established policy
timelines for the retraining process. This constitutes a failure rate of more
than 24 percent, well outside the permissible five percent.

Results

Based on comments received in response to ou
and based on our review of Course of Business (COB) documentation

related to this paragraph, the APD seems unclear as to how routine

police operations should be subjected to a problem-identification, needs

assessment, response planning, implementation, evaluation, and

reassessmentprocess. The APDOs response20t o paragraphs
indicate a need for the agency to re-think how it identifies problem, sorts

through potential solutions, and implements and evaluates those
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solutions. Failure to re-train within required time parameters, on
something as serious as firearms training is a serious oversight.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.7a : APD should transition to a routinely

reported ii nspections and audito process

respons.i
St

paragraphos requirements, using Completed

development and reporting of same.

Recommendation 4.7.7b: Timely response to establish policy
requirements should be emphasized to firearmst  raining staff and
Supervisors.

4.7.8 Assessing Compliance with Paragraph 21: Firearms Training

Paragraph 21 stipulates:

AAPD training shal/l continue to require and

instruct

techniques forun -hol st er i ng, drawi ng, or exhibiting a firearn

Methodo logy

APDO6s approved Use of Force policy
paragraph. The monitoring team also reviewed a Basic Academy lesson

pl an, AHandgun Training and Certifi

instruction on holstering, un-holstering, and re-holstering a firearm. Finally,
the monitoring reviewed training records for the APD 116 Cadet class.
Members of the monitoring team met with Academy staff that are
responsible for implementing the provisions of this paragraph. As with past
visits we found the Academy staff to be engaged and fully committed to
their work.

Results

The lesson plan that we were provided breaks down the various steps for
on holstering, drawing, exhibiting a firearm, and placing a firearm in a

Al owady o posi tademyclassEsicadetnage reguired to pass
a Limited Scope Performance Test (LSPT) where they must demonstrate
their proficiency in this area. The LSPT is a practical examination where
each cadet is expected to demonstrate their skills, and is provided two
opportunities to do so while being observed by an academy instructor. The

results of the instructorods observati

scoring sheet, where instructors indicate whether a cadet passed a
performance competency on the first or second attempt, and provide

covers

cati
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written comments where necessary. The monitoring team reviewed

training records for 34 cadets of the 116™ class and found that 33 of the

34 cadets passed the performance competencies on either the first or

second attempt.?* Throughout the training records the monitoring team

saw examples of the academy documenting cadets needing more than

one attempt to pass different performance competencies, and examples of
instructors providing comments of their obse
performance. For one recruit that failed to adequately demonstrate

competencies on either the first or second attempt, they were provided a

remedial date where they ultimately passed the LSPT.?®

We note that within the lesson plan we reviewed was the definition of "low
I ready" which, as noted in IMR-4 and elsewhere in this report, has had
direct relevance to APD's performance with respect to show of force. As
notediniIMR-4, t he APD |l esson plaeaadyse godeiari o¢mat a
means fé The Iven fodvardiand downwatd at an
approximate 45 degree angle (below the level of the feet of the target, or
so the muzzle does not cover anything you have made the decision to
destroy), depending on the proximity to the suspect being challenged, or
the terrain being searched."?® While the academy cadets have been
addressed with the proper training, as noted elsewhere in this report, the
issue of show of force has to be remediated through both policy and
training for the wider audience of APD officers since it is clearly a method
of Aexhibitingd a firear m.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.8a : APD should complete expeditiously a
Completed Staff Work document related to paragraph 21
compliance, outlining compliance issues and developing
recommendations to remedy those activities. This document
should be provided to the Chief of Police.

4.7.9 Assessing Compliance with Paragraph 22: Firearm Discharges
from Moving Vehicles

Paragraph 22 stipulates:

24 The tests were conducted on September 16, 2016.

25 The monitoring team reviewed records dated September 26, 2016.

26 The monitoring teams noted the awkward and confusing language in the definition. It was
mentioned to the academy staff during the November 2016 site visit and will be revisited again
during the next site visit.
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AAPD shall adopt a policy that prohibits officers frc
firearm from a moving vehicle or at a moving vehicle, including

shooting to disable a moving vehicle, unless an occupant of the

vehicle is using lethal force, other than  the vehicle itself, against the

officer or another person, and such action is necessary for self -

defense, defense of other officers, or to protect another person.

Officers shall not intentionally place themselves in the path of, or

reach inside,amoving vehi cl e. 0

Methodology

APD apparently has no individual record-k e e pi ng el ement s for Afire
di scharges from moving vehicles, o0 and thus d
assessment are unclear and difficult to find and interpret. For example,

for this paragrapht he moni toring team reviewed known ¥
event so to assess whether or not the Adischa

moving vehicle. We found two such events from the 16-sampled use of
force cases we reviewed this period. Both of those were within policy.

Results

We are concerned at the lack ofrecordk eepi ng for Afirearms disc
moving vehicles, 0 as THhisladkofuoltinizeérdcordy t he CASA
keeping and reporting exposes APD to the vag
as its only mechanism to identify, review, assess, categorize, and report various

firearms discharges. As a general occurrence, it appears to the monitoring team

t hat APDG6s revi ew smwavadaShootmge (IS), s Of f i cer
unnecessarily delayed, resulting in 13 of 17 OIS cases over the last two years

(2015 and 2016) taking more than a year to complete and submit to the DA for

review and decision-making.

I n addition, we found two cases of discharge
controlled by the policy prohibition of officers placing themselves in front of

a moving vehicle, then claiming they shot because they were in danger.

We found two instances in which APD officers fired at a moving vehicle.

There was no evidence or discussion in either of these cases indicating

whet her or not the officers had deliberately
by moving in front of the vehicle before they fired. Based on current

performance, APD is in primary compliance with this part of Paragraph 22.

Primary: In Complianc e
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.9 a: APD should produce a piece of Completed

Staff Work assessing why it has been unable to meet the
requirements of paragraph 22, and recommending a way forward on
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this crit ical oversight paragraph. The CSW should be presented to
the Chief of Police for review, comment and action.

4.7.10 Assessing Compliance with Paragraph 23: Tracking Firearm
Discharges
Paragraph 23 stipulates:

AAPD shall track ascharges.rAPD shall imdludefall r ear m di
critical firearm discharges and discharges at animals in its Early

Intervention System and document such discharges in its use of

force annual report. o

Methodology

As in the last two monitoring reports, we note that APD was building a
comprehensive Early Intervention and Reporting System (EIRS) and an
accompanying EIRS policy to meet the requirements of Paragraph 23. As
of the end of this monitoring period APD, had not yet submitted a workable
EIRS policy that the monitor could approve. APD will remain out of
compliance with this task until this issue is resolved.

Results

The proper implementation of a comprehensive Early Intervention

Reporting System (EIRS) will undoubtedly impact workloads across the

organization. It is critical that the EIRS be fully operational, in terms of

reliable data entry into the system, and that it provide routine alerts based

upon established and monitor-approved thresholds. We have commented
extensively in past r egoolyapartofamat APDb&s EI RS
overarching performance and force oversight system. It is not intended to

be a Acatch all o6 solution. That said, the p
i mpl ementation of a meaningful EIRS is essen
compliance, particularly in terms of operational performance in the field.

The monitor has advised APD on numerous occasions that their proposed

review frequencies do not comply with national standards, yet we continue

to be faced with resistance in revising the policy to meet acceptable

standards.

Primary: In Compliance %’
Secondary: Not In Compliance
Operational: Not In Compliance

21 APD will maintain compliance based on the extant policy, which was approved by the monitor,
as |l ong as there are no recurrences of Atrigger shut
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Recommendation 4.7.10a: Write a revised EIRS policy that can be
approved by the Parties and the monitor as responsive to
established policy in the fi eld, e.g., New Orleans PD and Seattle PD.

4.7.11 Assessing Compliance with Paragraph 24: Use of ECWs

Paragraph 24 stipulates:

AECWs shall not be used solely as a compliance techni
overcome passive resistance. Officers may use ECWs only when

such force is necessary to protect the officer, the subject, or

another person from physical harm and after considering less

intrusive means based on the threat or resistance encountered.

Officers are authorized to use ECWs to control an actively resistant

person when attempts to subdue the person by other tactics have

been, or will likely be, ineffective and there is a reasonable

expectation that it will be unsafe for officers to approach the person

within contact range. 0

Methodology

During past reporting periods, the monitoring team conducted in-depth

reviews of APD use of force cases that involved the use of ECWs. The

results of those case reviews were communicated to APD for

consideration as they continued to implement new policy provisions

through training and operational oversight. APD6s subsidiary policy ¢
Electronic Control Weapons (ECW) was approved by the monitor and

DOJ in January 2016, bringing APD into policy compliance on CASA

requirements in Paragraphs 24 through 36. We note that the regular

review of that policy was due to occur in December 2016; however,

updated policy provisions for APDOGs use of f
unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph.

Results
Our review of APDOGs o prelicatedthabatrass ECW pr act i ce

reviews of eight known uses of ECWs this rep
performance with the ECW application and use conformed with
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established policy and training 100 percent of the time. Out of the
reviewed cases, we found no instances in which APD personnel used an
ECW as a pain compliance instrument, nor any indications that APD
personnel used ECWs to overcome passive resistance. In none of the
eight incidents involving ECW applications did we find it used for any
reason other than to protect the officer or others. Similarly, we found
each of the ECW uses to contain evidence that other, less intrusive
means were considered prior to use of the ECW, e.g., verbal de-
escalation, etc. Further, we found ECWs to have been used to control
overt resistance only, as required by best practices and APD policy on
Electronic Control Weapons. ECW uses were 100 percent in compliance
with the requirements of policy and training, and were used in lieu of
other technigques more likely to cause injury to the suspect.

We commend APD on its integration of ECWs into its force continuum,

and recommend the process of that integration be used with other, still-
pending, use of force policies and practices. Figure 4.7.11, below,
reports in detail the compliance el
ECW integration, as noted by our assessments this reporting period.

ement s an

The results of our analysis for this paragraph are included in Table

4.7.11, below.
Table 4.7.11
ECW not
En%\tN used to ECW Less U'SE;V:IO
Case o over - used to intrusive control #in % in In
fin come protect means " Compli Compli Compli
No. | as pa||_ passive | officer or consi - ac _|vte _ance _ance | -ance
compi - resist - other dered ek =
ance ance ance
élf/cl)g_l 1 1 1 1 1 5 | 100% | Y
5”Yc|)Foe_2 1 1 1 1 1 5 | 100% | Y
5||Yc|)Foeé 1 1 1 1 1 5 | 100% | Y
5”Yc|)Fot1 1 1 1 1 1 5 | 100% | Y
5||Yc|)Foeé 1 1 1 1 1 5 | 100% | Y
5||Yc|)Foeé 1 1 1 1 1 5 | 100% | Y
%‘3} 1 1 1 N/A 1 4 | 100% | Y
%ﬁé 1 1 1 1 1 5 | 100% | Y
% In
Compli 100%
-ance
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Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.12 Assessing Compliance with Paragraph 25: ECW Verbal
Warnings

Paragraph 25 stipulates:

fi U nds doing so would place any person at risk, officers shall

issue a verbal warning to the subject that the ECW will be used

prior to discharging an ECW on the subject. Where feasible, the

officer will defer ECW application for a reasonable time to allow the
subject to comply with the warning. o

Methodology

During past reporting periods, the monitoring team conducted in-depth

reviews of APD use of force cases that involved the use of ECWs. The

results of those case reviews were communicated to APD for

consideration as they continued to implement new policy provisions

through training and operational oversight. APD6s subsidiary policy ¢
Electronic Control Weapons (ECW) was approved by the monitor and

DOJ in January 2016, bringing APD into policy compliance on CASA

requirements in Paragraphs 24 through 36. We note that the regular

review of that policy was due to occur in December 2016; however,

updated policy provisions for APDO6s use of f
unresolved as of the end of the monitoring period.

Results

Table4. 7. 12, below depicts the results of the
assessment of APDG6s performance on verbal wa
ECW use for a reasonable time, again showing 100 percent compliance

across the eight ECW uses this reporting period.

Table 4.7.12
Case Number Issued verbal Defer ECW for a #1In % In In

warning prior reasonable compliance complian ce compliance

to amount of time

discharging

ECW
IMR-5-001 1 1 2 100% Y
IMR-5-002 1 1 2 100% Y
IMR-5-003 1 1 2 100% Y
IMR-5-004 1 1 2 100% Y
IMR-5-005 1 1 2 100% Y
IMR-5-006 1 1 2 100% Y
IMR-5-007 1 N/A N/A 100% Y
IMR-5-008 1 1 2 100% Y

% in 100%
Compliance
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Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.13 Assessing Compliance wit  h Paragraph 26: ECW Limitations

Paragraph 26 stipulates:

AECWs wi |l | not be used where such deployment poses a
risk of serious physical injury or death from situational hazards,

except where lethal force would be permitted. Situational haza rds

include falling from an elevated position, drowning, losing control

of a moving motor vehicle or bicycle, or the known presence of an

explosive or flammabl e materi al or substance. 0

Methodology

APDOs subsidiary policy on VWwasctronic Contro
approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however, updated policy provisio ns f or APDGO6s use of
force policies remained unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph.

Results
Table 4.7.13
Case ECW not used where #In % In In Compliance
Number substantial risk of Compliance Compliance
physical injury or
death, only when
lethal force permitted.
IMR-5-001 1 1 100% Y
IMR-5-002 1 1 100% Y
IMR-5-003 1 1 100% Y
IMR-5-004 1 1 100% Y
IMR-5-005 1 1 100% Y
IMR-5-006 1 1 100% Y
IMR-5-007 1 1 100% Y
IMR-5-008 1 1 100% Y
% in 100%
Compliance
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Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.14 Assessing Compliance with Paragraph 27: ECW Cycling

Paragraph 27 stipulates:

AContinuous cycling of ECWs is permitted
circumstances where it is necessary to handcuff a subject under
power. Officers shall be trained to attempt hands  -on control tactics
during ECW applications, including handcuffing the subjec t during
ECW application (i.e., handcuffing under power). After one standard
ECW cycle (5 seconds), the officer shall reevaluate the situation to
determine if subsequent cycles are necessary. O Officers shall
consider that exposure to the ECW for longer tha  n 15 seconds
(whether due to multiple applications or continuous cycling) may
increase the risk of death or serious injury. Officers shall also

weigh the risks of subsequent or continuous cycles against other

force options. Officers shall independently jus tify each cycle or
continuous cycle of five seconds against the subject in Use of
Force Reports. o

Methodology

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph. As noted
earlier, there was a discrepancy in initial reporting into cases reviewed by
the monitoring team. Therefore, for purposes of this paragraph we report
the results of 8 ECW cases.

Results

APDOGs performance related to this
4.7.14 below, shows that they have met operational compliance in each of
the cases reviewed by the monitoring team. In each of the cases
reviewed by the monitoring team, APD officers were faced with sometimes
complex sets of circumstances, but were observed to use their ECW in a
manner that complied with APD policy, legal standards and conformed
with this paragraph.

only wunder

paragr aph,
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Table 4.7.14
Case Issued verbal Defer ECW for a #1n % In In complia nce
Number warning prior to reasonable amount compliance complianc e
discharging ECW of time

IMR-5- 1 1 2 100% Y
001

IMR-5- 1 1 2 100% Y
002

IMR-5- 1 1 2 100% Y
003

IMR-5- 1 1 2 100% Y
004

IMR-5- 1 1 2 100% Y
005

IMR-5- 1 1 2 100% Y
006

IMR-5- 1 N/A N/A 100% Y
007

IMR-5- 1 1 2 100% Y
008

% in 100%
Compliance

Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.15 Assessing Compliance with Paragraph 28: ECW Drive  -Stun
Mode

Paragraph 28 stipulates:

AECWs shall not be 4+stenambdessoalpain y i n dri ve

compliance techniqgue. ECWs may be used in driv  e-stun mode only

to supplement the probe mode to complete the incapacitation

circuit, or as a countermeasure to gain separation between officers

and the subject, so that officers can consider anot he

Methodology

APDG6s subsi di lactronic @ootioliWeapons (ECVWE was

approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however , updated policy provisions fo
force policies remained unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
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with respect to ECW use, and the provisions of this paragraph. As noted
earlier, there was a discrepancy in initial reporting into cases reviewed by
the monitoring team. Therefore, for purposes of this paragraph we report
the results of 8 ECW cases.

Results

APDOs performance related to this
below, shows that they have met operational compliance in each of the
cases reviewed by the monitoring team. In each of the cases reviewed
by the monitoring team, APD officers were faced with sometimes complex
sets of circumstances, but were observe to use their ECW in a manner
that complied with APD policy and conformed with the provisions of this
paragraph.?®

paragr aph,

Table 4.7.15
Case Number ECW not used ECW used in drive stun #In % In In
in drive stun to supplement probe Compliance Compliance Compliance
solely for pain mode, or gain
compliance separati on
IMR-5-001 1 N/A 1 100% Y
IMR-5-002 1 N/A 1 100% Y
IMR-5-003 1 N/A 1 100% Y
IMR-5-004 1 N/A 1 100% Y
IMR-5-005 1 N/A 1 100% Y
IMR-5-006 1 N/A 1 100% Y
IMR-5-007 1 N/A 1 100% Y
IMR-5-008 1 N/A 1 100% Y
Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.16 Assessing Compliance with Paragraph 29: ECW
Reasonableness Factors

Paragraph 29 stipulates:

inof ficers shaldl determine the rwapansabnabl eness of ECW
circumstances, including the subjectds age, size, phy
the feasibility of lesser force options. ECWs should generally not be used

against visibly pregnant women, elderly persons, young children, or visibly

frail persons. In som e cases, other control techniques may be more

appropriate as determined by the subjectédés threat | e\

others. Officers shall be trained on the increased risks that ECWs may
present to the above -l i st ed vulnerable populations. 0

28 In IMR-3 & IMR-4 we reported on an incident that involved an officer using an ECW in drive
stun for pain compliance (IMR-5-067). APD was asked to provide documentation as to the steps
they took to remediate the performance in that case. Their efforts to properly address the
monitoring teamds concer nd$notifieatnasj and ackeeepdrtediorelatdr
in this report.

after se\
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Methodology

APDOs

subsi

di ary

policy

on

El

ectroni

approved by the monitor and DOJ in January 2016, bringing APD into
policy compliance on CASA requirements in Paragraphs 24 through 36.
We note that the regular review of that policy was due to occur in

Decemb

er 20

16,

however,

updat ed

force policies remained unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph. As noted
earlier, there was a discrepancy in initial reporting into cases reviewed by
the monitoring team. Therefore, for purposes of this paragraph we report
the results of 8 ECW cases.

Results

APDOs

perfo

rmandce

r el

advidedced ithettablé s

below, shows that they have met operational compliance in each of the
cases reviewed by the monitoring team. In each of the cases reviewed by
the monitoring team, APD officers were faced with sometimes complex
sets of circumstances, but were observe to use their ECW in a manner
that complied with APD policy, legal standards and conformed with the
provisions of this paragraph.

Results of the analysis for this paragraph are presented in the table shown

below.
Table 4.7.16
Case ECW not used ECW used #In % In In
Number against visible reasonably based Compliance Compliance Compliance
pregnant woman, upon all
elderly person, circumstances
child of visibly frail including the
person feasibility of lesser

force options
IMR-5-001 1 1 2 100% Y
IMR-5-002 1 1 2 100% Y
IMR-5-003 1 1 2 100% Y
IMR-5-004 1 1 2 100% Y
IMR-5-005 1 1 2 100% Y
IMR-5-006 1 1 2 100% Y
IMR-5-007 1 1 2 100% Y
IMR-5-008 1 1 2 100% Y

% in 100%
Compliance
Primary: In Compliance
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Secondary: In Complian ce
Operational: In Compliance

4.7.17 Assessing Compliance with Paragraph 30: ECW Targeting

Paragraph 30 stipulates:

AOof ficers shall not intentionally target a subjectés
genitalia, except where lethal force would be permitted, or where
the officer has reasonable cause to believe there is an imminent

ri sk of serious physical i njury. o
Methodology
APDO6s subsidiary policy on Electronic Contro

approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however, updated policy provi
force policies remained unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph. As noted
earlier, there was a discrepancy in initial reporting into cases reviewed by
the monitoring team. Therefore, for purposes of this paragraph we report
the results of 8 ECW cases.

Results

APDGO6s performance related to this paragraph,
below, shows that they have met operational compliance in each of the

cases reviewed by the monitoring team. In each of the cases reviewed by

the monitoring team, APD officers were faced with sometimes complex

sets of circumstances, but were observe to use their ECW in a manner

that complied with APD policy, legal standards and conformed with the

provisions of this paragraph.

Results for APDG6s compliance efforts are pre

below, and depict a 100 percent compliance rate for activities related to
paragraph 30, ECW Targeting.
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Table 4.7.17
Case Officer did not If yes, was lethal force #1In % In In Compliance
Number target the justified or was there Compliance Compliance
subj ect 6| reasonablecause to
neck or believe there was
genitalia imminent risk of
serious physical injury
IMR-5-001 1 N/A 1 100% Y
IMR-5-002 1 N/A 1 100% Y
IMR-5-003 1 N/A 1 100% Y
IMR-5-004 1 N/A 1 100% Y
IMR-5-005 1 N/A 1 100% Y
IMR-5-006 1 N/A 1 100% Y
IMR-5-007 1 N/A 1 100% Y
IMR-5-008 1 N/A 1 100% Y
% in 100%
Compliance
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.18 Assessing Compliance with Paragraph 31: ECW Restrictions

APDO6s subsidiary policy on Electronic Contro
approved by the monitor and DOJ in January 2016, bringing APD into on

CASA requirements in Paragraphs 24 through 36. We note that the

regular review of that policy was due to occur in December 2016,

however, updated policy provisions for APD©OGS
remained unresolved as of the end of the monitoring period.

The monitoring team previously reviewed APD training materials for a
Use of Force Training Program that was delivered to APD personnel
throughout the first half of 2016 and found the training incorporated the
provisions of this paragraph. The monitoring team requested copies of all
reports and associated materials related to ten (10) ECW cases, which
constituted 15% of an entire data set over a five-month period. A
comprehensive review and assessment was conducted of each reported
case, and a comparison was made between the activities of APD officers,
with respect to ECW use, and the provisions of this paragraph. As noted
earlier, there was a discrepancy in initial reporting into cases reviewed by
the monitoring team. Therefore, for purposes of this paragraph we report
the results of 8 ECW cases.

Results

A P B performance related to this paragraph, as evidenced in the table
below, shows that they have met operational compliance in each of the
cases reviewed by the monitoring team. In each of the cases reviewed by
the monitoring team, APD officers were faced with sometimes complex
sets of circumstances, but were observed to use their ECW in a manner
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that complied with APD policy, legal standards and conformed with the

provisions of this paragraph.

Table 4.7.18
Case ECW not If yes, # In Compli - % In In Compli -
Number used on necessary to ance Compli - ance
handcuffed prevent them ance
person? causing
serious
physical injury
to themselves
and lesser
attempts
would have
been
ineffective
IMR-5- 1 N/A 1 100% Y
001
IMR-5- 1 N/A 1 100% Y
002
IMR-5- 1 N/A 1 100% Y
003
IMR-5- 1 N/A 1 100% Y
004
IMR-5- 1 N/A 1 100% Y
005
IMR-5- 1 N/A 1 100% Y
006
IMR-5- 1 N/A 1 100% Y
007
IMR-5- 1 N/A 1 100% Y
008
% in 100%
Compliance
Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.19 Assessi ng Compliance with Paragraph 32: ECW Holster

Paragraph 32 stipulates:

nof ficers
chances of
Methodology

s hal

| k esidp holEt€r Wsedlcethea
accidentally

dr awi

ng

we ak

and/ or

Members of the monitoring team have observed scores of APD sworn

personnel during site visits to Area Commands and in multiple reviews of

f

On Body Recording Device video. We noted no instances of violations of
this requirement during this reporting period.

Results

Primary:
Secondary:

Operational:

In Compliance
In Compliance

In Compliance

r

i ng

61

a

r



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 64 of 405

4.7.20 Assessing Compliance with Paragraph 33: ECW
Certifications

Paragraph 33 stipulates:

AnOof ficers shall receive annual ECW certifications, w t
consist of physical competency; weapon retention; APD policy,
including any policy changes; technology changesd anc

and judgment -based training. o
Methodology

APDO0s subsidiary policy on Electronic Contro
approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however, updated policy provi
force policies remained unresolved as of the end of the monitoring period.

The monitoring team reported in IMR-4 that is reviewed APD training

materials for a use of force training program that was delivered to APD

personnel throughout the first half of 2016. We found the training

incorporated the provisions of this paragraph. We are also aware that

APD has launched its 2017 Use of Force training program that

incorporates ECW recertification. Because that training commenced at

the end of the monitoring period, and continued into the next, the training

statistics for that training will be assembled and calculated during the next

report.

Additionally, during its November 2016 site visit members of the
monitoring team interacted with APD officers in a host of settings,
including conducting visits at Area Commands, meetings at
headquarters, and informal observations of APD uniformed officers
during site visits. We found no instances of violations of approved ECW
provisions during those video reviews or site Vvisits.

Results
Based on previous performance, APD remains in compliance with this
task; however, annual retraining will need to be delivered this year to
maintain that compliance level.

Primary: In Compliance

Secondary: In Compliance

Operational: In Compliance

4.7.21 Assessing Compliance with Parag raph 34. ECW Annual
Certification
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Paragraph 34 stipulates:

AOof ficers shall be trained in and follow protocol s de
APD, in conjunction with medical professionals, on their
responsibilities following ECW use, including:

a) removing ECW probes, incl uding the requirements
described in Paragraph 35;
b) understanding risks of positional asphyxia, and training
officers to use restraint techniques that do not impair the
subjectds respiration following an ECW applicatio
C) monitoring all subjects of force who have received an ECW
application while in police custody; and
d) informing medical personnel of all subjects who: have been

subjected to ECW applications, including prolonged
applications (more than 15 seconds); are under the
influence of drugs and/or exhibit ing symptoms associated
with excited delirium; or were kept in prone restraints after
ECW use. 0

Methodology

APDO6s subsidiary policy on Electronic Contro
approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however, updated policy provi
force policies remained unresolved as of the end of the monitoring period.

The monitoring team reported in IMR-4 that is reviewed APD training

materials for a use of force training program that was delivered to APD

personnel throughout the first half of 2016. We found the training

incorporated the provisions of this paragraph. We are also aware that

APD has launched its 2017 Use of Force training program that

incorporates ECW recertification. Because that training commenced at

the end of the monitoring period, and continued into the next, the training

statistics for that training will be assembled and calculated during the next

report.

The monitoring team requested copies of all reports and associated
materials related to ten (10) ECW cases, which constituted 15% of an
entire data set over a five-month period. A comprehensive review and
assessment was conducted of each reported case, and a comparison
was made between the activities of APD officers, with respect to ECW
use, and the provisions of this paragraph. As noted earlier, there was a
discrepancy in initial reporting into cases reviewed by the monitoring
team. Therefore, for purposes of this paragraph we report the results of 8
ECW cases.
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Additionally, during its November 2016 site visit members of the
monitoring team interacted with APD officers in a host of settings,
including conducting visits at Area Commands.

Results

APD

0s

perf or mance

r el

ated

t o

t his

below, shows that they have met operational compliance in each of the
cases reviewed by the monitoring team. The monitoring team would be

remiss if not to note that the attention that officers demonstrated in

ensuring follow-up medical treatment was provided for people exposed to
an ECW was excellent. APD officers were seen to routinely, and
immediately seek medical attention in cases involving ECW deployment.
Results of the analysis of this paragraph are included in the table below.

Table 4.7.21
Case Proper Proper Proper Proper #in % in In Compli -
Number protocols protocols protocols protocols compli - compl - ance
followed followed followed followed ance iance
concerning concerning concerning concerning
removal of addressing risk monitoring informing
ECW probes of p ositional persons medical
asphyxia subjected to an personnel
ECW
IMR-5- N/A 1 1 1 3 100% Y
001
IMR-5- N/A 1 1 1 3 100% Y
002
IMR-5- N/A 1 1 1 3 100% Y
003
IMR-5- N/A 1 1 1 3 100% Y
004
IMR-5- N/A 1 1 1 3 100% Y
005
IMR-5- N/A 1 1 1 3 100% Y
006
IMR-5- N/A 1 1 1 3 100% Y
007
IMR-5- N/A 1 1 1 3 100% Y
008
% in 100%
Complianc
e
Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance
4.7.22 Assessing Compliance with Paragraph 35
Paragraph 35 stipulates:
AiThe City shal/l ensure that all subjects

ECW application shall receive a medical evaluation by emergency

medical responders in the field or at a medical facility. Absent

exigent circumstances, probes will only be removed from a

subj

ect O6s

Methodology

skin

by medi

cal

personnel

. 0

paragraph,

wh o
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APDOs subsidiary policy on Electronic Contro
approved by the monitor and DOJ in January 2016, bringing APD into

policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

December 2016, however, updated policy provi
force policies remained unresolved as of the end of the monitoring period.

The monitoring team reported in IMR-4 that is reviewed APD training

materials for a use of force training program that was delivered to APD

personnel throughout the first half of 2016. We found the training

incorporated the provisions of this paragraph. We are also aware that

APD has launched its 2017 Use of Force training program that

incorporates ECW recertification. Because that training commenced at

the end of the monitoring period, and continued into the next, the training

statistics for that training will be assembled and calculated during the next

report.

The monitoring team requested copies of all reports and associated
materials related to ten (10) ECW cases, which constituted 15% of an
entire data set over a five-month period. A comprehensive review and
assessment was conducted of each reported case, and a comparison
was made between the activities of APD officers, with respect to ECW
use, and the provisions of this paragraph. As noted earlier, there was a
discrepancy in initial reporting into two cases reviewed by the monitoring
team. Therefore, for purposes of this paragraph we report the results of 8
ECW cases.

Results

APDOGs performance r el atvidedcedimthettable s par agr aph,
below, shows that they have met operational compliance in each of the

cases reviewed by the monitoring team. The monitoring team would be

remiss not to note that the attention that officers demonstrated by

ensuring follow-up medical treatment was provided for people exposed to

an ECW was excellent. APD officers were seen to routinely, and

immediately seek medical attention in cases involving ECW deployment.

Evaluation of this paragraph is depicted below in tabular form.
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Table 4.7.22
Case Subject of If probes removed by #1In % In In
Number ECW received non-EMS did exigent Compliance Compliance Compliance
medical circumstances exist
evaluation by
EMS
IMR-5-001 1 N/A 1 100% Y
IMR-5-002 1 N/A 1 100% Y
IMR-5-003 1 N/A 1 100% Y
IMR-5-004 1 N/A 1 100% Y
IMR-5-005 1 N/A 1 100% Y
IMR-5-006 1 N/A 1 100% Y
IMR-5-007 1 N/A 1 100% Y
IMR-5-008 1 N/A 1 100% Y
% in 100%
Compliance
Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.23 Assessing Compliance with Paragraph 36: ECW Notifications

Paragraph 36 stipulates:

iof f

icers

shall

i mmedi ately

noti fy

communications command center of all ECW discharges (except for

trai

ning

Methodology

di scharges) . o

A P D 0 ssidmry folicy on Electronic Control Weapons (ECW) was

approved by the monitor and DOJ in January 2016, bringing APD into
policy compliance on CASA requirements in Paragraphs 24 through 36.

We note that the regular review of that policy was due to occur in

Dec

ember

2016,

however

, updated

their

policy

force policies remained unresolved as of the end of the monitoring period.
The monitoring team reported in IMR-4 that is reviewed APD training

materials for a use of force training program that was delivered to APD

personnel throughout the first half of 2016. We found the training

incorporated the provisions of this paragraph. We are also aware that

APD has launched its 2017 Use of Force training program that

incorporates ECW recertification. Because that training commenced at

the end of the monitoring period, and continued into the next, the training
statistics for that training will be assembled and calculated during the next

report.

The monitoring team requested copies of all reports and associated

materials related to ten (10) ECW cases, which constituted 15% of an
entire data set over a five-month period. A comprehensive review and
assessment was conducted of each reported case, and a comparison
was made between the activities of APD officers, with respect to ECW
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use, and the provisions of this paragraph. As noted earlier, there was a
discrepancy in initial reporting into cases reviewed by the monitoring
team. Therefore, for purposes of this paragraph we report the results of 8
ECW cases.

Additionally, during its November 2016 site visit members of the
monitoring team interacted with APD officers in a host of settings,
including conducting visits at Area Commands.

Results

Results for compliance outcomes are reported in Table 4.7.23, below.

Table 4.7.23
Case Of ficeros #1In % In In
umber immediately notified Compliance Compliance Compliance
supervisor and
communications of
ECW discharge
IMR-5-001 1 1 100% Y
IMR-5-002 1 1 100% Y
IMR-5-003 1 1 100% Y
IMR-5-004 1 1 100% Y
IMR-5-005 1 1 100% Y
IMR-5-006 1 1 100% Y
IMR-5-007 1 1 100% Y
IMR-5-008 1 1 100% Y
100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.24 Assessing Compliance with Paragraph 37: ECW Safeguards

Paragraph 37 stipulates:

ifAPD agrees to develop and i mplement integrity

use of ECWs to ensure compliance with APD policy. APD agrees to
implement a protocol for quarterly downloads and audits of all

ECWs. APD agrees to conduct random and directed audits of ECW
deployment data. The audits should compare the downloaded data

to the officerds Use of Force Report
should be addressed and appropriatel

Methodology

APDOGs subsidiary poioliweapons (ECV S@Pc2t58 o ni ¢

was approved in January 2016, but the specific provisions of this
paragraph were not included. APD's use of force suite of policies, which
included SOP 2-53, was scheduled for a review and update in December
2016. SOP 2-53 was submitted to the monitor for review and approval at
the latter part of this monitoring period, however, the policies have not yet
been approved due to unresolved issues. During its November 2017 site
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visit members of the monitoring team met with APD representatives
responsible for this paragraph to discuss their progress with respect to
conducting random and directed audits of ECW data. APD COB
documentation was also reviewed and compared against the requirements
of this paragraph. APD submitted to the monitoring team an internal memo
dated August 29, 2016, that was directed to the Chief of Police outlining
an audit agenda for downloaded ECW data. We were also provided with
an audit methodology APD developed for an "audit program" that was
dated August 30, 2016. Finally, the monitoring team reviewed a
comprehensive memorandum, dated September 30, 2016, from APD's
Audit Coordinator that was directed to the Chief of Police. These
documents were all reviewed and compared against the provisions of this
paragraph to conduct a qualitative determination if APD has met a
compliance standard with the provisions of Paragraph 37.

Results

The monitoring team reviewed the data and based on that review we
believe APD has developed a comprehensive matrix and protocol to
conduct directed, quarterly audits of ECW data. Likewise, APD's Audit
Coordinator delivered a comprehensive assessment of audit findings to
the Chief of Police in the form of an internal memo entitled, "Electronic
Control Weapon Do wn k& mendranBumtsgecifidallyd i t . 0
indicated that the purpose of the audit was to assess compliance with
department policies and procedures as they relate to quarterly ECW
downloads, spark test protocols, and the comparison of ECW download
data to use of force reports.?® The Chief of Police was provided specific,
actionable recommendations based on the outcome of the assessment.

If replicated and continued, this audit methodology and findings stand as
a strong foundation for APD to demonstrate operational compliance with
respect to directed audits conducted at the organizational level. The
report presented to the monitoring team included an outline of its
methodology, a summary of findings, specific objectives, and comparison
data that were used to asses reported use and show of force reports.
The report contained specific findings that led to recommendations to the
Chief of Police concerning potential follow-up actions he could take. The
monitoring team is interested to see what follow-up activities occurred as
a result of this audit, specifically, what APD did in response to the
recommendations of ECW use audit. The ultimate value of the audit will
be found in follow-up activities wherein APD should demonstrate they
have "closed the loop" on their assessment. The follow-up activities will
show if APD has the capacity to replicate this process in the future, and
reveal if the program has a meaningful place in an overarching oversight

29 We note that the audit included comparisons of downloaded ECW data against show of force
cases as well.
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and accountability process. In its methodology APD's Audit Coordinator
made one notation that concerns staffing resources that were available to
conduct the audit. This oversight mechanism will be critical to the future
success of APD with respect to ECW usage. During its next site visit, the
monitoring team will again meet with personnel responsible for the
provisions of this paragraph to determine what, if any, efforts have been
made to address staffing levels within their auditing unit.

Work remains for APD to reach compliance with this paragraph. While

APD have developed the makings of a comprehensive, directed audit

program, the steps they took need to be codified in policy, and followed

up by implementation and routinization of current and suggested policy

and practice. Absent these steps, their positive activities could end up

being an ad hoc assessment and not a required and routine process.

Also, the monitoring team has not been provided evidence (as of the

close of this reporting period) that procedures and policy have been

developed for random reviews of ECW data. It is important to note, that

during its November 2016 site visit, the monitoring team found APDs

auditing team to be engaged, and invested in the development of

procedures to meet the provisions of Paragraph 37. That said, APD still

has unresolved issuesregar di ngm fAarnadn ddoi r ect ed audits: o0 pr
need to be developed, articulated in written policy, and supported with

protocols that guide the audit unit as it compares operational

requirements with operational practice, allowing the audit unit to identify

and address any discrepancies in audit reports via recommendation of

training or retraining, follow-up, or discipline, if necessary and

appropriate. The table below outlines fAchec
remaining to be done.

Table 4.7.24
Pending Develop Articulate Develop Compari- Address
Process Integrity Audit Random son of and
Audit Protocols and Down- Investigate
Processes Directed loaded Data Discre-
Audit viz. a viz pancies
Protocols UoF Download
Reports V. Report
Implement N N N N N
Y/N?
Report Y/N N N N N N
Follow-up & N N N N N
Evaluate
Y/N
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance
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Recommendation 4.7.24a: Develop needs assessments, articulate
needed improvements in written policy, and support with protocols
that guide the audit unit as it compares operational requirements

with operational practice, allowing the audit unit to identify and
address any discrepancies in audit reports via recommendation of
training or retraining, follow  -up, or disci pline, if necessary and
appropriate .

4.7.25 Assessing Compliance with Paragraph 38: ECW Reporting

Paragraph 38 stipulates:

AAPD agrees to include the number of ECWs in operatic
assigned to officers, and the number of ECW uses, as elements of

the Early Intervention System. Analysis of this data shall include a

determination of whether ECWs result in an increase in the use of

force, and whether officer and subject injuries are affected by the

rate of ECW use. Probe deployments, except those descr  ibed in

Paragraph 30, shall not be considered injuries. APD shall track all

ECW laser painting and arcing and their effects on compliance rates

as part of its data collection and analysis. ECW data analysis shall

be included in APDO6s posret . of force annual re

Methodology

APDOs subsidiary policy on EI-B3ovtsr oni ¢ Contro
approved by the monitor and DOJ in January 2016; however, the
provisions of this paragraph were not addressed. APD's use of force suite
of policies, which included SOP 2-53, was scheduled for a review and
update in December 2016. SOP 2-53 was submitted to the monitor for
review and approval at the latter part of this monitoring period; however,
the policies have not yet been approved due to unresolved issues. During
its November 2017 site visit, members of the monitoring team met with
APD representatives responsible for this paragraph to discuss their
progress with respect to conducting random and directed audits of ECW
data. APD COB documentation was also reviewed and compared
against the requirements of this paragraph. The monitoring team
reviewed an internal memorandum entitled, "Electronic Control Weapons
Analysis (CASA paragraph 38), dated October 28, 2016, that was
prepared by APD's Quality Assurance Auditor.

Results

As noted in previous monitoring reports, Paragraph 38 stipulates that

APD conduct several types of analyses to determine the level of ECW

use over time, the rate of suspect and officer injuries in relation to the rate

of ECW use, and the effectof ECW fApainting and arcingo on
rates. The type of analytical capabilities to perform such assessments
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require specific skill sets and training. While statistical computations may
be possible, the analytic assessment of the data (i.e. determining what
the data mean) requires an expertise in data analysis. As we noted in
IMR T 4, we believe there are APD personnel capable of doing the
required analysis with appropriate direction, training, and expert support.
However, because of the type of assessments being conducted, the mere
use of statistics, without a deeper review of the individual circumstances
behind the use of an ECW during an event, will likely not reveal
meaningful information that the organization can act upon.

We have previously reported the | ack of credibility ¢
of force data, and that relying on that data for purposes of determining

CASA compliance will not be possible until such time that the department

expends its full effort toward greater accountability in its reporting of use of

force. The monitoring team reviewed a total of ten (10) ECW uses of force

for this reporting period. We found that two of the events reported as ECW

cases did not actually include the use of an ECW against a person. It is

unclear how that type of discrepancy would be routinely identified and/or

resolved based on the scope of analysis we were provided.

The collection of data is important, but what the data tell APD is equally

critical to A P D 8uscess. Our review of the memorandum provided,

out !l ining A Peihadolggy, suggesss ¢hat it is not likely that

the proposed changes will produce a system that will meet the

requirements of this paragraph. Fi nal |l 'y, with the components
EIRS still unresolved in both policy and practice, this paragraph remains

not in compliance. During our next site visit, and in interim discussions,

we will discuss APDOs progress toward meetin
paragraph and any methodologies they construct.

Table 4.7.25

Reporting | # ECWs | ECW Use Analysis | Impact | Track ECW
Period Assigned | Uses/ Datain | of ECW | of ECW Painting & | Use in
No. Mo EIRS Effect on Arcing Annua

ggrce Injuries I

Rate Report
IMR-5 No No No No No No No

Primary: In Compliance

Secondary: Not In Comp liance
Operational: Not In Complianc e

Recommendation 4.7.25a: APD should either commission externally
or complete internally a focused, thoughtful and meaningful
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ACompl eted Staff Worko document analyzing th
submit it to the Chief of Polic e for re view, assessment and action ¢

4.7.26 Assessing Compliance with Paragraph 39: Crowd Control
Policies

Paragraph 39 stipulates:

AAPD shall mai ntain crowd control and incident manageée
policies that comply with applicable law and best practice s. Ata
minimum, the incident management policies shall:

aydefine APD6s mission during mass demonstrations,
disturbances, or other crowded (sic) situations;
b) encourage the peaceful and lawful gathering of individuals
and include strategies f or crowd containment, crowd
redirecting, and planned responses;
c) require the use of crowd control techniques that safeguard
the fundamental rights of individuals who gather or speak
out legally; and
d) continue to prohibit the use of canines for crow d control . o

Methodology

APD SOP 1-46 Emergency Response Team (ERT) was approved by the monitor
and DOJ on May 12, 2016, bringing the Department into primary compliance on
the requirements in Paragraph 39. Although a brief block of instruction was
provided in the 40-hour Use of Force Curriculum, that was based upon a single-
page directive (this appeared to be a Field Services Bureau (FSB) SOP) that was
outdated and extremely limited in content. We noted in IMR-3 that the single-
page directive was superseded by a more extensive FSB dated March 10, 2016,
which also met all of the requirements in Paragraph 39. The ERT SOP has been
retitled as Response to First Amendment Assemblies and was approved by the
monitor on May 23, 2016. We note here the need for supplemental training
based upon the approved, more extensive FSB policy in our review of the 40-
hour Use of Force Curriculum later in this report. Incidents occurring after the
policy was approved, related to a political rally in Albuguerque, seem to mitigate
forcefully for specific, well-planned, effective training on that policy.

Results

3The monitor has previously provided APD woith nati on.
these CSW projects, so that they can be familiar with expectations of such documents. We

recommend a format similar to the one the monitor provided APD from the Tyler, Texas Police

Department. We see it as entirely conceivable that individuals from APD command and staff

levels may need external training on this process, which they should contract for with reputable

outside consultants and trainers.
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The Albuguerque Journal reported in an article on August 15, 2016,t hat APDO®O s

Critical Incident Review Team (CIRT) would be conducting a review of the May

24,2016 Trump Ral ly demonstration that fAspun out
complaint from the Albuquerque Police Officers Association (APOA) that officers

were not properly equipped and that the Department mishandled the

demonstration. The monitoring team agrees strongly that a formal review is

imperative in view of apparent failures and the need to extract every lesson that

the Department can glean from the experience. However, we question whether

CIRT is the appropriate body to conduct such a review, in light of the high level of

incident command knowledge, skills, and experience required. We are also

aware of conflicting claims made by key of fi
warrant an independent review to accommodate those differences fairly. It may

well be, given the complex nature of the event in question and the police

response, that external fpeer reviewo of the
handle these issues.

The Trump Rally incident underscores the fact that well-conceived and well-

written policies are not self-executing. The breakdowns that have been

implicated appear to have occurred at multiple levels of responsibility and raise

serious questions about AeRDdoctrineantoieffectitey t o t r a
street-level practice in the case of volatile civil protests. The breakdowns also

are a prime example of how a cascade of low-level failures can escalate rapidly,

placing officers at risk and necessitating the use of significant force to regain

control. Weaknesses in pre-event preparation and incident command

shortfalls®, i n the monitoring teamds judgment , Wi
contributing factors in APDG6s failed respons

The monitoring team did review an internal After-Action Review of the Trump

Rally/Protest prepared by an ERT Lieutenant, which, as with many APD

documents, isundated, and thus wunusable as a true fAcoLU
document. The report is a reasonable effort, but appears written solely from the

perspective of the APD Lieutenant. Thereisnosecti on expl aining the
methodology, no listing of the participants who provided input on its content, and

no specifics regarding key decisions and the responsible decision-makers.

Based upon our review, we highlight a number of significant points.

1 The pre-event planning, consisting of several meetings two days before
the event, did involve representatives from both local and Federal
agencies, but did not apparently include the NMSP.

31 standard questions would focus on the nature and extent of any pre-event planning, the
experience levels of the assigned commanders, incident command structure, clarification of roles,
rules of engagement, equipment, operational intelligence, and the level of interagency
coordination before, during, and after the event.
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1 The After-Action Report (AAR) notes that BCSO agreed to provide their
ERT to assist as fian i mmediate action tea
consequential point of confusion in the midst of the protest.

1 APD Executive and Command Staff conducted a walkthrough prior to the
event and were provided copies of the action plan for the event
(commonly termed an Operations Pl an). T h
zoneo was discussed and barricades were o
the designated area.

1 Lastly, a pre-deployment briefing with assigned supervisors was held and
the rules of engagement for the event were covered. An overall briefing
involving all assigned units was held on the afternoon of the event. APD
assigned units were fully in place by 1400 hours for an event that was
officially to begin at 1600 hours.

1 Itis obvious from the event chronology in the report that the protest
immediately took on a dynamic feature that called for constant
adjustments by on-scene officers and incident command.

1 Atone point, the ERT Lieutenant linked up with the protest organizer3? and
she assisted in moving protesters to the designated free speech zone.
This is a critical aspect of effective protest management and without
guestion a fibest practicedo in the discipl

1 As the protest grew and became unruly, the ERT Lieutenant asked BCSO
ERT to deploy in support of APDG6s efforts
front of the Convention Center. The BCSO ERT Lieutenant advised him
t hat he was under orders to deploy only a
protesterAdR®sSO0OeGaptain affirmed the Lieu
understanding. Shortly thereafter, protesters surged from the protest
zone, jumped the barricades in place, and rushed the front doors of the
Convention Center.

1 From the number of protesters described in the report, this did not appear
to be an unusually large group with which to contend. However,
contemporary protest is far different than what police have dealt with
historically. The ratio of officers to protesters appears fairly high. The
challenge, however, is to discriminate between relatively small groups of
aggressive protesters---highly mobile, linked by lightning-quick social
medi a, and adhering to weP+}-imbedddedipt ed fAope

32 Experience has shown that more aggressive, unaligned protesters embed themselves within
larger, usually peaceful groups, from which they engage in hit-and-run tactics and shield
themselves from police efforts to control them. Linked by social media, these small groups or
individuals possess the ability to change locations and tactics instantaneously.

33 These tactics often are both planned and emergent.
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a body of peaceful protesters. These challenges demand that the police
response feature both static and mobile elements, along with an incident
command process that tracks contingencies in real time, adjusts quickly to
them, and often anticipates the trajectory of the protest.

1 Staffing decisions diverted trained ERT officers from front-line
assignment s and pl ac e dintérfalesecurity oledi &vaf t er 0
result, they did not have ready access to protective equipment that had
been left at another, distant location. This made it difficult to transition
quickly to crowd control duties and left them unprotected from foreseeable
risks from projectiles thrown by the demonstrators. The lack of gas masks
also precluded the use of gas munitions to control the most aggressive
portions of the crowd. Proper crowd control tactics were difficult to
i mpl ement because of ERTO6s degraded staff
ERT and non-ERT officers.

1 The operations command post appeared to have been sited in an
unsuitable location and functioned poorly during the event.

We repeat that the ERT Lieutenantés AAR was
to cover numerous critical issues. It remains, however, a single-source

perspective on a multi-agency, rapidly unfolding, complex event that was tense,

stressful, uncertain, and, at times, dangerous. The problems experienced were

not novel; rather they have reappeared time and time again as policing attempts

to cope with increasingly sophisticated and aggressive protest elements while

protecting the rights of persons to assemble and engage in free speech. They

do, however, demand capable, adaptive incident commanders who understand

the dynamics of contemporary protest movements. APD6s current policie
after-action critiques of responses to Civil Disorder appear to need substantial

review and revision, particularly where they deal with multi-agency responses

and organized civil unrest. APD will not be in Secondary Compliance or

Operational Compliance on the requirements in Paragraph 39 until a full review

of the Trump Rally response is completed and appropriate actions are taken,

including incident command training, to improve its capabilities to plan for,

manage, and extract important lessons from each experience. Any remediation

should include authentic, scenario-based incident command exercises that stress

advance planning and preparation, command post operations, and large-scale

tactical maneuvering to respond to dynamic aspects of modern-day protests

while operating within Constitutional bounds.

Results

See Table 4.7.26 below.
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Table 4.7.26
Topic Yes No Comment
1. Define Mission Statement 1 Achieved in policy 1-46
2. Encourage Peaceful & Lawful 1 Achieved in policy 1-46
Gatherings
3. Safeguard Fundamental Rights 1 Achieved in policy 1-46
4. Prohibit Canines for Crowd 1 Achieved in policy 1-46
Control
5. ATraind the P O 1 We are unaware of salient,
acceptable training product
related to SOP 1-46
6. After-action Event Assessments 13435
7. After-action upgrades and 036 1
revisions to policy and training
8. After-action modifications to 03 1
practice based on event
assessments, policy revisions and
training
N, %=Y/N .50 .50
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.2 6a: APD should complete a multi -agency
(including Rio Rancho PD, BCSO, and NMSP patrticipants) review
and assessment of the incidents surrounding the Trump rally,
focusing on policy guidance for after  -action event assessments,
after -action upgrades to poli cy, training, and multi -agency
responses, and develop policy that is responsive to partner -agency
concerns guiding after -action reviews, assessments, and revisions
to existing policy. That policy should be submitted to partner
agencies for review and comm ent, and changes made to
accommodate partner agency concerns (or explain why changes
were not made).

4.7.27 Assessing Compliance with Paragraph 40: After  -Action
Reviews

Paragraph 40 stipulates:

34 According to APD, this event has been assigned to CIRT for review and comment. We

guestion whether CIRT is the appropriate body to conduct such a review, in light of the high level

of incident command knowledge, skills, and experience required, and in light of specific issues we

know have been raised by command-levels of agencies that supported APD in this incident.

35 Given that this was a multi-agency response, it would appear to the monitor that a multi-

agency fAassessmento would be necessary, including BCE
¥Weareawareofnomultragency assessment as outlined in A20 abo
any after-action upgrades to departmental capacity for response to civil demonstrations in the

form of revised policy, improved Multi-Agency response planning, or incident evaluation-

assessment-critique-practice modification.

76



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 79 of 405

AAPD shall r e-qatian reeiewafraw arfforcemren t
activities following each response to mass demonstrations, civil
disturbances, or other crowded situations to ensure compliance
with applicable laws, best practices, and APD policies and
procedures. o

Methodology

Although APD was found in Primary Compliance in IMR-2 on the
requirement to conduct after-action reviews for any response to public
protests, no events had occurred until the May 2016 Trump Rally.
Hence, the monitoring team had no prior opportunities to assess
compliance with this provision in practice.

Results

It is our understanding that the Critical Incident Review Team (CIRT) has
been tasked with conducting a comprehensive after-action review of the
May 24, 2016 event and the police response. We have several major
concerns regarding tasking CIRT with this review. First, from our contacts
and selected reviews of CIRT reports, the monitoring team believes that
CIRT detectives do not possess the requisite knowledge, skills, and
command-level perspectives required to conduct such a complex, multi-
factorial, multi-agency review. Second, because of conflicting claims
about the police response and its management among the four agencies
involved that evening, an independent inquiry that accommodates all of
the agencies inputs fairly and objectively is essential.3’

APD will achieve Secondary and Operational Compliance only on the
requirements in Paragraph 40 when it demonstrates that it has in place
standardized procedures to conduct objective, thorough reviews of protest
events and the police response to each, and appropriate training
incorporating that policy. Consequently, the Trump Rally-Riot review will
serve as a major test of APDG6s capability t
performance in managing civil protests---especially with respect to certain
critical functions like pre-event planning, incident command, crowd control
tactics, command post operations, and inter-agency coordination. Painfully
obvious in its absence, currently, is any solicited input by APD from its
partner law enforcement agencies in the Trump rally response: Rio
Rancho, PD; BCSO; and NMSP.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

37 The appearance (and reality) of independence and neutrality is of fundamental importance to
such reviews.
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Recommendation 4.7.27a: APD should complete a multi -agency
review and assessment of the incidents surrounding the Trump

rally, focusing on policy guidance for after  -action event

assessments, after -action upgrades to policy, training, and multi -
agency responses, and develop policy that is responsive to partner -
agency concerns guiding after -action reviews, assessments, and
revisions to existing policy. That policy should be submitted to

partner agencies for review and comment, and changes made to
accommodate partner agency concerns (or explain why changes

were not made).

4.7.28 Assessing Compl iance with Paragraph 41 -59: Supervisory
Review of Use of Force Reporting (Overview)

The series of related Paragraphs 41 through 59 encompasses requirements for
reporting, classifying, and investigating uses of force that require a supervisory-
level response based upon the type and extent of force used. Over the course of
our engagement with APD, our reviews have revealed serious deficiencies in the
oversight and accountability process, particularly with respect to supervisory-
level investigations and chain of command reviews, which we reported on in
IMR-2, IMR-3, IMR-4, as well as in a Special Report that was first provided to
APD on August 19, 2016.

The CASA breaks this larger group of paragraphs down into three separate sub-
groups: Use of Force Reporting, Paragraphs 41-45; Force Investigations,
Paragraphs 46-49; and Supervisory Force Investigations, Paragraphs 50-59.
The monitoring team requested the data set for supervisory level use of force
cases that were reported between August 1, 2016 and December 31, 2016, to
conduct a comprehensive review of a sample of those cases. The purpose was
to assess the quality of force reporting and supervisory force investigations in the
field that occurred aft er ®ATReDd&iswadd 1 6
results of those cases serves as a baseline for future determinations of APD
operational compliance.®®* The data set we were provided included sixty-five (65)
separate and distinct case numbers for reported uses of force, though many of
the cases involved more than one type of force (l.e. An ECW deployment with
some type of additional physical force) and perhaps more than one officer. The
monitoring team decided to conduct a comprehensive review of all ECW cases
that were reported between August and December 2016. In addition, we chose
a random sample of six (6) additional supervisory use of force investigations that
were conducted during that same timeframe. We note, that of the 16 cases
reviewed by the monitoring team several included more than one type of force

38 The monitoring team notes that these cases principally occur in the various area commands
and represent the highest number of force reports by APD.

39 We note that the decision to review the use of force cases was done to provide APD with
feedback on the quality of compliance the monitoring team has seen in relation to several CASA

paragraphs, while they continue to resolve training gaps we have previously identified.
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that we could assess. It is also important to point out that following our review of
the 10 ECW cases we found that two were improperly reported as such [IMR-5-

011 and IMR-5-012]. Those cases, instead, involved a type of force different
than an ECW deployment. Likewise, we found one case that was reported as

an ECW deployment that had three additional uses of force that went unreported

by APD [IMR-5-008].

As noted elsewhere in this report, there are lingering training issues that
need to be resolved before APD can achieve Secondary Compliance in
the following paragraphs. The purpose of our reviews was to provide a
snapshot of the current compliance rates at the operational level,
notwithstanding the fact that APD cannot reach Operational Compliance
until they first achieve Secondary Compliance. When interpreting the
tables in the following paragraphs consider that there were common
issues we encountered during our reviews. Often, something missed in
one area had a direct impact on compliance in several other paragraphs.
For example, when a front-line supervisor fails to conduct a canvass of the
area surrounding a use of force --- and that failure is neither documented
satisfactorily or addressed at the multiple levels within the chain of
command --- that failure also had an impact on compliance with
paragraphs concerned with chain of command reviews. That said, it is
important to note that the monitoring team has seen an increase in quality
during chain of command reviews as compared to previous monitoring
periods. We have seen instances where legitimate "added value" is
occurring as a use of force investigation moved through the chain of
command. The lack of legitimate oversight at the command levels was
something we have written about extensively, therefore, we wanted to
acknowledge here that an increase in quality was evident while reviewing
the cases in this data set. Because we reviewed use of force reports from
multiple locations throughout the city, the evidence of good work being
done was seen in more than one Area Command. Also, we noted certain
lieutenants and commanders that did particularly good work and deserve
recognition. The monitoring team will be sure to address those
commanders during the next site visit. A couple of positive examples
worth highlighting:

1 In one case the monitoring team was highly impressed with the
engagement by a lieutenant and the commander, where they identified
specific performance deficiencies on the part of a sergeant who
investigated a use of force. Although they did not identify all the issues
that may have existed with the case, they did recognize that the
sergeant was having difficulty identifying the proper factors to evaluate
a force event against, and that the underlying justification an officer
provided for an arrest was incorrect (The officer focused on the fact he
was dealing with a stolen vehicle that was unknown to him until after
the force was used). In that case, the combined added value that the
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lieutenant and commander provided is exactly what the monitoring
team has been opining about since our engagement with APD began.
While there were areas of concern in the investigation that were not
addressed, which took some paragraphs out of compliance, this should
not diminish the quality of engagement by the lieutenant and
commander. Also of note was the fact that the lieutenant recognized
that the quality of the interviews conducted by the sergeant were
deficient. We agree, and appreciate that this fact was brought to the

S e r g s attantiad through counseling.

1 In another case, there was an excellent review of a use of force where the
chain of command identified specific tactical and training needs for an officer
and benchmarked their review against 2 sep
persons with mental health problems and UOF).

1 Within the chain reviews it appears (through the Blue Team system)
that there is routine back-and-forth between supervisors, officers and
command level personnel. However, we note, that most frequently we
saw comments | ike fisee meo and fAcorrections
APD management as well, little about issues that may have been
identified through the chain that would be good to highlight and refer to
the training academy. APD could be confining their comments for
convenience or expediency, or because they see the back and forth of
reports as an unapproved, internal work product. That said, in most
instances, the monitoring team, nor in all probability, APD command,
cannot readily evaluate the quality of the oversight (in this area) based
on the information available through current reporting and assessment
systems at APD.%°

We also saw better structure and content within the reviews as force
cases moved through the chain of command. Supervisors were
separating their reports into sections that made reviews much more
meaningful and easier to evaluate. While many of the reviews are
incorporating the specific language within the CASA, there are still
variations among the cases that we reviewed. In reports we reviewed,
APD investigators and command personnel commonly submitted force
reviews in a fibond papero format, as oppos
form, and those reviews went unsigned and at times unattributed to a
particular supervisor. The monitoring team, at times, had to guess who
completed the review because the electronic file had been labeled, as

40 we requested COB documentation that captured the audit of such movement of cases through
the chain of command, but did not receive such information in response. There was an effort to
provide the monitoring team access to Blue Team to conduct our own queries, which would have
been helpful, but due to IT issues the connection could not be established in time for this report.
Nonetheless, APD should understand that this is an APD responsibility, and it cannot be shunted
to the monitoring team.
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AiSer ge ant* TRa said,evevdre hopeful that the training course
that was provided in December 2016, "Standardizing Use of Force
Investigations”, that included the distribution of checklists, will
positively impact the standardization of investigations across the
organization. It is unfortunate that incorporating these checklists took
so long, when the monitoring team has been recommending them
since June of 2015.

Some general, but common, issues we observed had an impact on compliance
with various paragraphs and included:

1 A significant issue is the manner supervisors approach suspects to get
statements concerning the use of force. We saw witnesses and suspects
being asked questions concerning an underlying event, but not specific
guestions concerning the use of force and whether the actions (in the opinion
of the witness) was appropriate. We also saw a situation (that was particularly

troublingjwher e, i n our opinion, the supervisor?o

toward the suspect would not reasonably lead to the suspect providing a
statement concerning the use of force. The suspect articulated on two
separate occasions (that we saw) that he didn't know what was going on
when the supervisor read him his Miranda warnings.*?> The supervisor took a
hardline position that he was not going to answer any questions (posed by the
suspect) wuntil the suspect waived his
hardline stance had a chilling effect on the ability to get a suspect to provide
meaningful information concerning the force that the officers used. Simply
explaining the purpose of his presence to the suspect, if he was interested in
getting information concerning the force the officers used, may have led to the
suspect cooperating.

1 We encountered instances where all uses of force within a same event were

not reported and investigated as force.

Canvasses are not being conducted and/or properly reported.

Failure by supervisors to rigorously investigate a case, including locating

initial callers/victims/witnesses.

Failures to document contact information for witnesses or victims.

We saw instances where the focus of an investigation was on an ECW

deployment and there was a failure to document physical force in the same

event.

1 We found two cases that were reported as ECW deployments that were not
ECW cases.

1 Failures to address how an officer conducted the initial contact and how that
may have contributed to the need to use force.

= =

= =

41 Those same reportsd i d n 6 ta namalisted in the document.
42 The suspect clearly understood he had been arrested. While he may have been feigning

confusion, this does not alleviate the supervisords

obtain a statement.
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9 Failure to address tactical issues in a timely manner. In one case, a specific
officer failed to properly control a situation by separating a suspect from
potential victims/witnesses. The issue was addressed at a roll call nearly 3
months after the event (The fact that APD decided to address the issue at a
roll call is not inappropriate). However, the records we reviewed failed to
show that all of the specific officers with the identified performance deficiency
were ever personally counseled or trained. In the same event, the officer lost
control of the suspect and then lost sight of him. That loss of control of the
situation was a contributing factor to him ultimately resorting to an ECW
deployment.

1 Some information in reports was not consistent with the videos we reviewed,
for instance, in one case the officer documented that he asked to pat a
suspect down, when in fact he told the suspect he was going to pat him down.
This same officer did not identify what his RAS was to believe that the
suspect was armed with a weapon.*?

1 Sergeants indicating that de-escalation tactics were used by an officer,
but failing to adequately articulate what those tactics were.

1 Supervisors failing to collect handwritten statements, or encourage victims or
witnesses to provide handwritten statements.

1 Specific determinations of preponderance of evidence or credibility were not
made.

T The Abond paper o approach to reviews cont. i
instances. Reports are not signed by chain of command personnel and then
saved as documents. They are sometimes unattributed to specific sergeants,
lieutenants or Commanders, leaving it to a reader to decipher who prepared a
report since it didn't identify the author.

1 Physical use of force on a handcuffed subject is still an issue of concern as is
articulating how these uses of force are identified by supervisors.

1 There were examples of boilerplate language that were missed or not
addressed during the force investigation, and then not addressed in the chain
of command reviews.

1 Supervisors not addressing officer videos that stop in the middle of

conversations.

Supervisors/officers conducting interviews before the audio turns on.

A senior officer, not the supervisor, interviewed the officers and witnesses at

the scene of a use of force.

1 In one case, there was a clearly intoxicated and combative subject that had
force used against them. Later in the event, the subject had to be placed in
Passive Restraint System when taken from the patrol vehicle for EMS. The
officers failed to capture this activity on video, despite the fact it made sense
due to the suspectbés earlier fighting with

1 In a case involving a highly-intoxicated person, while placing the suspect in
the back of the patrol car (while handcuffed)th e suspect s face stru

= =

43 We saw in more than one case that officers fail to properly articulate their RAS for conducting
a frisk.
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of the door frame and he fell to the ground. The officer should have taken

more care after the initial incident, but

person in the back of the car their face hit the top of the door frame a second
time. This was not properly addressed during the chain of command reviews.

1 A supervisor failed to look further into, and obtain, copies of an exterior
surveillance video that was confirmed to exist by an employee at the
establishment of an arrest.

1 In one case supervisors at every level failed to adequately reconcile an injury
to a suspectds eye against officer
lapel video.*

1 In several cases officers were involved in a use of force before ever talking to

people who initially called in the incident.4®

Failing to follow up with the original caller.

Little or no effort trying to identify witnesses.

= =4 -4

force cases behind.

1 Requests for extensions to complete cases are the norm. When requests are
granted by commanders, we saw no examples where firm deadlines were
given. Some cases carried on for many weeks before being completed in
Blue Team.

1 A supervisor and the chain of command missed a material
inconsistency in a report. One officer documented in his report that a
suspect (who had resisted arrest and was handcuffed) lunged at the
door with his head while being walked outside a business
establishment in handcuffs. We saw on a lapel video that the suspect
apparently struck the door with his face/head area, and that there was
a vocal reaction by the suspect, but it was not identified or addressed
by the supervisor or chain of command.*® That factor and
inconsistency among reports was not found and addressed at any level
of supervision. We also noted that it is documented in one report but
not in the reports of other officers that were in the position to see it.

One issue that the monitoring team encountered is important to note and
highlight here. While conducting its case reviews we saw that in each of
the use of force cases the investigating supervisor failed to record the

“The of fi c énrthé saseavere iobunrsasonable, but the chain of command seemed
predisposed to attribute an injury to an event that occurred prior to the officers arriving on the

actions

A commander i ndi cated that a case was ndel

scene. At an absolute mini mum, the officerbés actions had

possible contributing factor to the injury.

“We note that in several instances this was
force was reasonable but the underlying reason for his presence was ultimately not pursued by
the original caller.

46 The event itself was obvious to the monitoring team when watching the lapel video of an officer
walking behind two officers that were escorting the suspect outside. It is unknown how it could be
missed by the chain of command, especially because it was specifically noted in one of the

of ficerbés reports.
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interviews of the officers involved (to that point in time). Also, that failure
was not caught and addressed during subsequent chain of command
reviews. As expected, those failures had an impact on multiple
paragraphs in terms of compliance. However, while conducting the
review of one case, we took note of a comment made by a lieutenant in
his review that led us to believe that lapel videos may exist for that
case.*’

The monitoring team decided to reach back out to APD to ensure we had
all the lapel videos for each of the force cases we requested. It was at
that time we were told that based on legal advice to APD, lapel video
statements of officers were being diverted away from the main case file at
the IA level. As a consequence, the monitoring team was not provided
lapel videos of statements taken by supervisors of officers at scenes
where force was used.*® During our conversation, and in a follow-up
email, the monitoring team made APD aware that the failure to have the
lapel videos would have an impact on compliance. At the same time
APD reportedly directed an email to the city attorney's office for
clarification. While the monitoring team was provided the videos for the
specific case that we called about, no other lapel videos were ever
provided.*® There are several areas that are impacted by a supervisor
not taking a lapel video statement. For instance: We cannot assess the
guality of the interview, whether appropriate questions and follow up
guestions are asked, whether leading or open ended questions are asked
or whether individual or group interviews are being conducted with the
officers. Likewise, when video statements of officers do not exist, it has
an impact on the assessment whether the chain of command ensured a
complete and thorough investigation was conducted.

For future reference, the City is hereby put on notice that any failure to
provide to the monitoring team legitimately requested information related
to compliance issues, absent a clear and convincing legal reason
supporting that decision, will result in an automatic non-compliance
finding for that paragraph. We consider this an act of deliberate non-
compliance.>®

47 The lack of lapel video statements of officers during force investigations has not been

uncommon in the past; therefore, the fact that several cases did not have taped officer

statements was not surprising to that point.

48 It is also possible that statements taken of witnesses against the accused officer were diverted
away from the main file.

““The monitoring team did review one case where
50 we note that after the closing date for datafort hi s mo ni taodraffestherCayhadr t |,
received the monitor &8s drthefeguested gam;rhowevert itmas Ci t y
received well past the date that would allow the monitoring team to review the data and
incorporate that review into the monitorés rep
responsiveness seriously restrictsthemoni t or i ng teambés access to ti
its reports to the Court.
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In the following paragraphs the monitoring team provides a tabular
computation of compliance. The information in each paragraph provides
a snapshot of where APD currently is in terms of performance based on
the data set we reviewed.

4.7.28 Assessing Compliance with Paragraph 41: Use of Force
Reporting Policy

Paragraph 41 stipulates:

AAPD shall develop and i mplement a use of force repor
of Force Report Form that comply with applicable law and comport with

best practices. The use of force reporting policy will require officers to

immediately notify their immediate, on  -duty supervisor within their chain of

command following any use of force, prisoner injury, or allegation of any

use of force. Personnel who have k nowledge of a use of force by another

officer will immediately report the incident to an on -duty supervisor. This

reporting requirement also applies to off  -duty officers engaged in

enforcement action. o

Methodology

The requirements in Paragraph 41 areincl uded i n APDO6s approved s
of force-related policies. The monitoring team previously reviewed and

commented on training materials for a 40-hour Use of Force Curriculum

and 24-hour Supervisory Use of Force Investigations Curriculums, which

were completed in June 2016. We note that the use of force polices were

due for review and revision in December 2016, but APD have not yet

completed that review or received monitor approval. Substantive issues

need to be resolved with respect to APD policies related to use of force

(i.e. Distraction strikes, the definition of neck holds, and show of force

procedures) before the policies can be approved. We reviewed training

mat erials APD provided for a course entitled
| nvest i gatwdsdesigneddo irttréddace standardized checklists

for front line supervisor investigations and chain of command reviews.

Likewise, APD presented course materials for their 2017 Use of Force

Review, which launched on January 24, 2017.51 We reviewed

departmental SO 16-99, dated December 22, 2016, entitled "Mandatory

Use of Force Job-Ai d s 0 a nd, d&ed Ndvémber 23, 2016,

entitled, fAUse of BBhsedooeurrsview & mateRadsy i e wo .

51 Three training dates were held within this monitoring period, which would result in an
insufficient number of attendees to calculate a compliance rate. We note that the training
materials were not provided to the monitoring team before it was delivered and an initial review of
the materials revealed that some information contained within the program implicate policies that
are under review by the parties. We defer a complete review of that training to the next reporting
period, until such time that the monitoring team has an opportunity to review video of the training
and discuss it with the academy staff.
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APD remains in Primary Compliance with respect to this paragraph, and
additional work is needed to bring all related use of force training into
alignment with the CASA.

Results

Previously we noted that APDO6s fdAblank sheet 0
lacked the structure commonly used to ensure reporting consistency and
completeness in a wide range of settings. While much more work is
needed to refine the structure and standardized content of use of force
reports, during this reporting period the monitoring team encountered a
much better quality of content and analysis on the part of the chain of
command. Quality control is difficult and time-consuming for the
supervisors and command-level personnel. Based on the progress we
have seen and the implementation of checklists, the monitoring team
remains hopeful that positive progress will occur. We also note that SO
16-99 made mandatory the use of the job aids (checklists) that were
introduced during the "Standardizing Use of Force Investigations" course
that was delivered in December 2016.

With respect to SO 16 7 91, APD is reducing the workload burden at the
commander level by only requiring that they review "bookmarked" sections
of video that was viewed by a first-line supervisor. We are sensitive to the
workload that falls upon command level personnel. That said, we have
found, and continue to find, during our reviews of cases that only through
a complete review of lapel videos can a commander truly be confident that
all relevant issues they are responsible to oversee are properly accounted
for in their reviews. We have commented in past reports on the
importance of reviewing a complete record of lapel videos at the command
level as well as with the Force Review Board. By only requiring
bookmarked sections to be reviewed, APD's reliance upon frontline and
chain of command reviews that occur before the command level will be
critically important to their operational compliance. We caution APD that
this could ultimately impact them in the future and see this as something
essential for them to regularly assess and consider fully as they move
forward.

During past reporting periods, the monitoring team conducted in-depth
reviews of APD use of force cases that involved various types of force.
The results of those case reviews were communicated to APD for
consideration as they continued to implement new policy provisions
through training and operational oversight. We provide the following
assessment of their compliance for Paragraph 41 for their consideration
as they continue to assess field performance and refine reporting,
investigation and oversight of use of force events. Results for this
paragraph are reported in the table below.
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Table 4.7.28

Case Number Officers immediately Each officer # In Compli - % In In Compli -
notified supervisors reported ance Compli - ance
following UOF, knowledge of a ance
prisoner injury or UOF to an on -duty
allegation of UOF supervisor

IMR-5-001 1 1 100%

IMR-5-002 100%

IMR-5-003 100%

IMR-5-004 100%

IMR-5-005 100%

IMR-5-006 100%

IMR-5-007 0%

IMR-5-008 0%

IMR-5-009 100%

IMR-5-013 50%

IMR-5-015 100%

IMR-5-030 100%

IMR-5-031 100%

IMR-5-010 0%

IMR-5-012 100%

NINIOIN] NN RN O OININININININ
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ROk k|r| o|k| o] ofr|r|r|F|+~

IMR-5-011 100%

al<|<|z|<| <|<]| z|<]| z| z|<|<|<|<]|<|<

S

% in
Compliance

=

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.28a: Ensure that all lapel video is viewed at

some point by trained and effective review staff , and that any noted
Apolicy outl i er s o0g,amd@rwarded wdhe chaimof wr i t i n
command.

Recommendation 4.7.28 b: Ensure that Area Commanders consider

and track these Apolicy outliersodo as part of
function, e.g., increasing Areview rates, o0 I
field contacts with triggered personnel, increasing report review and

assessment frequency for triggered personnel, assigning remedial

training, ordering increased review frequencies, etc.

4.7.29 Assessing Compliance with Paragraph 42: Force Reporting
Policy

Paragraph 42 stipulates:

iThe use of force reporting policy shall require al/l
written or recorded use of force narrative of the facts leading to the use of

force to the supervisor conducting the investigation. The written or

recorded narrativ e will include: (a) a detailed account of the incident from

the officerds perspective; (b) the reason for the in
specific description of the acts that led to the use of force, including the

subject ds behavi oesistantecehcountared; ance(@)al of r

description of each type of force used and justification for each use of

force. Officers shall not merely use boilerplate or conclusory language but

must include specific facts and circumstances that led to the use of force . 0
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Methodology

The requirements in Paragraph42ar e i ncluded in APDOGs approv
of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(I.e. Distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved. Based on our review of
materials, APD remains in Primary (policy) Compliance with respect to this
paragraph, and additional work is needed to bring all related use of force
training into alignment with the CASA.

Results :

The requirements in Paragraph 42 are include
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various types

of force. The results of those case reviews were communicated to APD

for consideration as they continued to implement new policy provisions

through training and operational oversight.

Tabular results for this paragraph are depicted on Table 4.7.29 which is
included on the following page.
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Table 4.7.29

Case All officers Narrative Narrative Narrative Narrative Narrative Officers did #In % In In
Number provided a included included Included Included included not use Compli - Comp- Compli -
written or detailed reason specific level of description boilerplate ance liance ance
recorded account for initial description resistance and or
UOF police of acts that encountere justification conclusory
narrative presence led to UOF d of each UOF language
to
supervisor
IMR-5- 1 1 1 1 1 0 1 6 86% N
001
IMR-5- 1 0 1 1 1 1 1 6 86% N
002
IMR-5- 1 0 1 0 0 0 0 2 29% N
003
IMR-5- 1 1 1 1 1 1 1 7 100% Y
004
IMR-5- 1 1 1 1 1 1 1 7 100% Y
005
IMR-5- 1 1 1 1 1 0 1 6 86% N
006
IMR-5- 0 0 1 0 1 0 0 2 29% N
007
IMR-5- 0 0 1 0 1 0 0 2 29% N
008
IMR-5- 1 0 1 1 1 1 0 5 71% N
009
IMR-5- 0 0 1 0 1 0 0 2 29% N
013
IMR-5- 1 1 1 1 1 1 1 7 100% Y
015
IMR-5- 1 1 1 1 1 1 1 7 100% Y
030
IMR-5- 1 0 1 1 1 1 0 5 71% N
031
IMR-5- 0 1 1 0 1 0 1 4 57% N
010
IMR-5- 1 1 1 1 1 1 1 7 100% Y
012
IMR-5- 1 1 1 1 1 1 1 7 100% Y
011
% in 38%
Compli
ance
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.29a: Prioritize the most frequent and most

serious use of force @respoeeplan,,asingnd devel op
the Completed Staff Work m odel, and present the results to the Chief

of Police for review, comment, and action.

Recommendation 4.7.29b: Continue these prioritized reviews until
the error rate drops below five percent.

4.7.30 Assessing Compliance with Paragraph 43: Reporting Us e of
Force Injuries

Paragraph 43 stipulates:

AFailure to report a use of force or prisoner injury
of ficers to disciplinary action. o
Methodology

The requirements in Paragraph43ar e included in APDOGs approv
of force-related policies. The monitoring team previously reviewed and

89



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 92 of 405

commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. Distraction strikes, the definition of neck holds, and procedures)
before the policies can be approved. Based on our review of materials,
APD remains in Primary Compliance with respect to this paragraph;
however, APD needs to consider and respond to the issues identified in
the paragraph as it works to revise its use of force policies (a process
currently under way) as noted above, additional work is needed to bring all
related use of force training into alignment with the CASA.

Results

The requirements in Paragraph43ar e i ncluded in APDOGs
of force-related policies that remain under review and are pending
approval. During past reporting periods, the monitoring team conducted
in-depth reviews of APD use of force cases that involved the various types
of force. The results of those case reviews were communicated to APD
for consideration as they continued to implement new policy provisions
through training and operational oversight. We provide the following
assessment of their compliance for Paragraph 43 for their consideration
as they continue to evaluate field performance and refine reporting,
investigation and oversight of use of force events. Specific results for this
paragraph are included in Table 4.7.30, below, and indicate that APD is
not in compliance with the requirements of this paragraph, scoring 75% on
a function that requires 95% performance for compliance.

Table 4.7.30
Case Number Appropriately reported a # In Compliance % In Compliance In Compliance
UOF or prisoner injury
IMR-5-001 1 1 100% Y
IMR-5-002 1 1 100% Y
IMR-5-003 1 1 100% Y
IMR-5-004 1 1 100% Y
IMR-5-005 1 1 100% Y
IMR-5-006 1 1 100% Y
IMR-5-007 0 0 0% N
IMR-5-008 0 0 0% N
IMR-5-009 1 1 100% Y
IMR-5-013 0 0 0 N
IMR-5-015 1 1 100% Y
IMR-5-030 1 1 100% Y
IMR-5-031 1 1 100% Y
IMR-5-010 0 0 0% N
IMR-5-012 1 1 100% Y
IMR-5-011 1 1 100% Y
% in Compliance 75%

Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance
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Recommendation 4.77.3 Oa: ldentify , in routine monthly reports,
officers who failed to report , or incompletely reported, a given Use
of Force, and supervisors who missed that failure, and provide
appropriate progressive discipline  to the officers, supervisors, and
commanders .

Recommendation 4.77.3 Ob: Reports responsi ve to this

recommendation should be compiled as part of
required reports , along with a listing of corrective responses

required by APD .

4.7.31 Assessing Compliance with Paragraph 44: Medical Services
and Force Injuries

Paragraph 44 stipulates:

AAPD policy shall require officers to request medical
an individual is injured or complains of injury following a use of force. The policy

shall also require officers who transport a civilian to a medical facility for treatment

to take the safest and most direct route to the medical facility. The policy shall

further require that officers notify the communications command center of the

starting and ending mileage on the transporting vehioc

Methodology

The requirements in Paragraph44ar e i ncluded in APDOsSs approv
of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. Distraction strikes, the definition of neck holds, and procedures)
before the policies can be approved. Based on our review of materials,
APD remains in Primary Compliance with respect to this paragraph, and
additional work is needed to bring all related use of force training into
alignment with the CASA.

Results

The requirements in Paragraph44ar e included in APDOGsSs approv
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various types

of force. The results of those case reviews were communicated to APD
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for consideration as they continued to implement new policy provisions
through training and operational oversight. We provide the following
assessment of APD compliance for Paragraph 44 for their consideration
as they continue to evaluate field performance and refine reporting,
investigation and oversight of use of force events. Generally, the many
case revi ews wiathespast year hadeuwavdaledthat APD
officers are diligent in addressing medical needs of people they arrest or
who are subject to force during an arrest.

Results for this paragraph are reported in Table 4.7.31, below. The table
shows APD not in compliance with this paragraph.

Table 4.7.31
Case Number Officers Officers transported Officer (s) #In % In In
requested person to medical provided Compliance Compliance Compliance
medical facilit y took most starting
attention for a direct route. Provide and ending
subject injured starting and ending mileage
or complaining mileage
of injury
IMR-5-001 1 N/A N/A 1 100% Y
IMR-5-002 1 N/A N/A 1 100% Y
IMR-5-003 1 N/A N/A 1 100% Y
IMR-5-004 1 N/A N/A 1 100% Y
IMR-5-005 1 N/A N/A 1 100% Y
IMR-5-006 1 N/A N/A 1 100% Y
IMR-5-007 1 N/A N/A 1 100% Y
IMR-5-008 1 N/A N/A 1 100% Y
IMR-5-009 N/A N/A N/A N/A N/A N/A
IMR-5-013 N/A N/A N/A N/A N/A N/A
IMR-5-015 1 N/A N/A 1 100% Y
IMR-5-030 1 0 0 1 50% N
IMR-5-031 1 N/A N/A 1 100% Y
IMR-5-010 1 N/A N/A 1 100% Y
IMR-5-012 N/A N/A N/A N/A N/A N/A
IMR-5-011 1 N/A N/A 1 100% Y
% in 92%
Compliance
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.31a: Compliance statistics are near full
compliance, and outliers appear to be unusual, which would

mitigate for counseling of the individual officers (s) involved, rather
than full -scale organizational or unit interventions.

4.7.32 Asses sing Compliance with Paragraph 45: OBRD Recording
Regimens

AAPD shall requir e o-lboflyirecadingsystems acti vat e on

and record all use of force encounters. Consistent with Paragraph

228 below, officers who do not record use of force encounters shall

be subject to discipline, up to and including
Methodology
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Members of the monitoring team reviewed SOP 1-39 Use of On-Body
Recording Devices, and subjected it to best established-practices in the
field, and to the requirements stipulated in the CASA. The monitoring
team provided extensive technical assistance to APD to guide
development of policies that would meet the provisions of the CASA.
Results for this paragraph are reported in Table 4.7.32, below, and show
APD not in compliance with this task.

Results
Table 4.7.32

Case Number Al officers involved in the #1In % In In
UOF activated body Compliance Compliance Compliance
cameras

IMR-5-001 1 N/A 100%

IMR-5-002 N/A 100%

IMR-5-003 N/A 100%

IMR-5-004 50%

IMR-5-005 N/A 100%

IMR-5-006 N/A 100%

IMR-5-007 N/A 100%

IMR-5-008 N/A 100%

IMR-5-009 50%

IMR-5-013 N/A 100%

IMR-5-015 N/A 100%

IMR-5-030 N/A 100%

IMR-5-031 N/A 100%

IMR-5-010 50%

IMR-5-012 N/A 100%

Rk |okr|rrk| ok r|r|k|o|r|~
[

rlrlkkrklk| ke kR |k|R ke~

<|<|z|<|<|<|<]| z|<| <|<|<|z|<]|<|<

IMR-5-011 N/A 100%

% in
Compliance

®
s
>

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.32a: Assess available data to determine if

failure to activate occ urs among specific units or shifts  etc. and, if
so, fAretraino those wunits and shif
personnel in the requirements of t
specific officers involved, and their supervisory and command

personnel re garding the requirements of this paragraph. Document

all remedial training by unit, individual officer, supervisor, or

command officer, date and issue. Review these data quarterly to

identify needed further intervention if necessary.

SO superyv
i s

t
h paragr

Recommendation 4.7. 32b: Devel op policy changes to APDOSs
force policy that address distraction strikes, neck holds, and show S

of force and include these topics in follow  -up training to all

personnel.

4.7.33 Compliance with Paragraph 46: Force Investigations

Paragraph 46 stipulates:
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AAl I uses of force by APD shalll be subject to supervi
investigations as set forth below. All force investigations shall
comply with applicable law and comport with best practices. All

force investigations shall determinewhe t her each involved officero6s
conduct was Il egally justified and complied with APD i
Methodology

The requirements in Paragraph46ar e i ncluded in APDOGs approv

of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved.

Results

The requirements in Paragraph46ar e i ncluded in APDOGS approv
of force-related policies that remain under review and are pending
approval. During past reporting periods, the monitoring team conducted
in-depth reviews of APD use of force cases that involved the various types
of force. The results of those case reviews were communicated to APD
for consideration as they continued to implement new policy provisions
through training and operational oversight. We provide the following
assessment of APD compliance for Paragraph 46 for their consideration
as they continue to evaluate field performance and refine reporting,
investigation and oversight of use of force events. Based on our review of
materials, APD remains in Primary Compliance with respect to this
paragraph, and substantial additional work is needed to bring all related
use of force training into alignment with the CASA.

Results for the monitoring teamds assessment
are depicted in Table 4.7.33, below, and show APD in only 13 percent
compliance with the tasks required in this paragraph.

See Table 4.7.33 below.
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Table 4.7.33

Case
Number

UOF event
was
investigated
(as set forth
policy)

The UOF
investigation
comport with

applicable
law and best
practices

The force was
determined to
be legally
justified and
comply with
APD policy

#In
Compliance

% In
Compliance

In
Compliance

IMR-5-001
IMR-5-002
IMR-5-003
IMR-5-004
IMR-5-005
IMR-5-006
IMR-5-007
IMR-5-008
IMR-5-009
IMR-5-013
IMR-5-015
IMR-5-030
IMR-5-031
IMR-5-010
IMR-5-012

1 100%
33%
0%
33%
33%
33%
0%
0%
33%
0%
33%
33%
66%
0%
33%

o| o|o|o|o|o|o|o|o|o|o|o|o|o|r
o| o|r|o|o|o|o|o|o|o|o|o|o|o|r
| o|r|r|r|o|r|o|o|r|r|r|o|-

=N EEEER R E
zZ|zZ(Zz|Zz|1Z|Zz|Zz|Zz|Z2|Z2|Z|Z2|Z2|Z2|<

IMR-5-011

[
[
[
w

100% Y
% in 13%
Compliance

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.33 a: Given the broad scope of the failure rate
on these cases, it is highly unlikely they are supervisor or command
specific; however, APD should carefully assess where these errors
occurred, what supervisory and command structure permitted them,
and should design a carefully thought out response plan to ensure
that the errors are communicated to the appropriate command, that
the command(s) assess(es) the errors and submit(s) to the Chief of
Police realistic responses designed to eliminate an 87% error rate in
such a critical processd oversight, review a
Recommendation 4.7.33b: The Chief of Police should track changes

in these data results quarterly, and take corrective action where

necessary if reporting accuracy does not improve.

Recommendation 4.7.33c: APD should issue public, quarterly
reports to C ouncil, CPOA, and POB regarding the outcomes of their
efforts to correct errant Command  -level classifications and
decisions on use of force.

Recommendation 4.7.33d: Devel op APDOGs
force policy that address distraction strikes, ne
of force and include these topics in follow
personnel.

policy changes to
ck holds, and show
-up training to all

4.7.34 Assessing Compliance with Paragraph 47: Quality of
Supervisory Force Investigations
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The quality of supervisory force investigations shall be taken into
account in the performance evaluations of the officers performing
such reviews and investigations

Methodology

Members of the monitoring team reviewed multiple copies of APD

proposed Use of Force Policies, including SOP 2-54 Use of Force

Reporting and Supervisory Investigation Requirements, and subjected

them to best established pattern and practice in the field, and to the

requirements stipulated in the CASA. The monitoring team provided

extensive technical assistance to assist APD in developing force policies

that would meet the provisions of the CASA. During the fourth site visit,

members of the monitoring team attended ATal
(Performance Evaluations) training.

Results

This requirement is included in approved APD SOP 2-54 Use of Force
Reporting and Supervisory Force Investigation Requirements, which
moved the Department into Primary Compliance. The automated
Performance Evaluation system was scheduled to debut in October 2016,
with all training having been completed. Initial review of the system and
the training indicate that it meets these requirements. During future site
visits, the monitoring team will assess whether this provision is being
reflected in performance reviews when a supervisor continues to conduct
sub-standard use of force investigations, such as those we noted in
Section 4.7.33, above.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.34a : Given the scope of the failure rate on the

cases noted in 4.7.33 abov e, it is highly unlikely they are supervisor

or command specific; however, APD should caref  ully assess,

through Completed Staff Work processes, where these errors

occurred, what supervisory and command structure permitted them,

and should design a carefull y thought out response plan to ensure

that the errors are communicated to the appropriate command, that

the command(s) assess(es) the errors and submit(s) to the Chief of

Police realistic responses designed to eliminate an 87% error rate in

suchacritical process6 oversight, review and remedi

Recommendati on 4. 7. 34b: Devel op policy <chan
force policy that address distraction strikes, neck holds, and show
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of force and include these topics in follow  -up training to all
personnel.

4.7.35 Assessing Compliance with Paragraph 48: Force
Classification Procedures

Paragraph 48 stipulates:

APD agrees to develop and implement force classification

procedures that include at least two categories or types of force

that will determine the force investigation required. The categories
or types of force shall be based on the level of force used and the

risk of injury or actual injury from the use of force. The goal is to
optimize APDO6s supervisory and investigative resour ceée
force. As se t forth in Paragraphs 81 -85 below, APD shall continue to
participate in the Multi -Agency Task Force, pursuant to its
Memorandum of Understanding, in order to conduct criminal
investigations of at least the following types of force or incidents:

(a) officer -involved shootings; (b) serious uses of force as defined

by the Memorandum of Understanding; (c) in  -custody deaths; and
(d) other incidents resulting in death at the discretion of the Chief.

Methodology

The requirements in Paragraph 48 are includedinAPDO0s approved suite
of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curricula, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. Distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved. APD continues to
participate in the Multi-Agency Task Force (MATF) under the terms of the
original agreement.

Results

Ther equi rements in Paragraph 48 are included
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various types

of force. The results of those case reviews were communicated to APD

for consideration as they continued to implement new policy provisions

through training and operational oversight. We provide the following

assessment of APD compliance for Paragraph 48 for their consideration

as they continue to evaluate field performance and refine reporting,

investigation and oversight of use of force events. Based on our review of

97



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 100 of 405

materials, APD remains in Primary Compliance with respect to this
paragraph, and additional work is needed to bring all related use of force
training into alignment with the CASA.

Table 4.7.35
Case If a serious If a criminal Were UOF Use of force #In % In In
Number UOF, was it investigation, applications not not serious Compli - Compli - Compli -
investigated investigated by in policy or criminal ance ance ance
by IA MATF, 1A accurately noted was
conduct ed and IA investigated
Admin by the chain
investigation of command
of the officer
using force
IMR-5-001 N/A N/A N/A 1 1 100% Y
IMR-5-002 N/A N/A N/A 1 1 100% Y
IMR-5-003 N/A N/A N/A 1 1 100% Y
IMR-5-004 N/A N/A N/A 1 1 100% Y
IMR-5-005 N/A N/A N/A 1 1 100% Y
IMR-5-006 N/A N/A N/A 1 1 100% Y
IMR-5-007 N/A N/A N/A 1 1 100% Y
IMR-5-008 N/A N/A N/A 1 1 100% Y
IMR-5-009 N/A N/A N/A 1 1 100% Y
IMR-5-013 N/A N/A N/A 1 1 100% Y
IMR-5-015 N/A N/A N/A 1 1 100% Y
IMR-5-030 N/A N/A N/A 1 1 100% Y
IMR-5-031 N/A N/A N/A 1 1 100% Y
IMR-5-010 N/A N/A N/A 1 1 100% Y
IMR-5-012 N/A N/A N/A 1 1 100% Y
IMR-5-011 N/A N/A N/A 1 1 100% Y
% in 100%
Compli -
ance
None of theuse-of-f or ce cases assessed in the
selection of cases were serious or criminal. Until APD processes
outstanding issues in use of force protocols, i.e., distraction strikes, the
definition/elimination of neck holds, and show of force procedures, they
will continue to have issues with their management oversight related to
the requirements of this paragraph.
Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
Recommendation 4.7.35a: Develop policy guidance on outstanding
issues in use of force protocols, i.e., distraction strikes, the
definition/elimination of neck holds, and show of force procedures
that conform to national standards and are accep  table to the
monitor .
4.7.36 Assessing Compliance with Paragraph 49
Paragraph 49 stipulates:
Under the force classification procedures, serious uses of force
shall be investigated by the Internal Affairs Bureau, as described
below. When a serious use of force or other incident is under
criminal investigation by the Multi -Agency Task Force, APDOs
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Internal Affairs Bureau will conduct the administrative investigation.
Pursuant to its Memorandum of Understanding, the Multi -Agency
Task Force shall periodicall 'y share information and coordinate with
the Internal Affairs Bureau, as appropriate and in accordance with
applicable laws, to ensure timely and thorough administrative
investigations of serious uses of force. Uses of force that do not

rise to the level of serious uses of force or that do not indicate
apparent criminal conduct by an officer will be reviewed by the

chain of command of the officer using force.

Methodology

The requirements in Paragraph49ar e i ncluded in APDOGOS approv
of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
remain to be resolved with respect to APD policies related to use of force
(i.e. Distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved. APD continues to
participate in the Multi-Agency Task Force (MATF) under the terms of the
original agreement.

Results

The requirements in Paragraph 49 areincluded i n APDOGs approved sui
of force-related policies that remain under review and are pending
approval. During past reporting periods, the monitoring team conducted
in-depth reviews of APD use of force cases that involved the various types
of force. The results of those case reviews were communicated to APD
for consideration as they continued to implement new policy provisions
through training and operational oversight. We provide the following
assessment of APD compliance for Paragraph 49 for their consideration
as they continue to evaluate field performance and refine reporting,
investigation and oversight of use of force events. Based on our review of
materials, APD remains in Primary Compliance with respect to this
paragraph, and additional work is needed to bring all related use of force
training into alignment with the CASA. While APD is in compliance with
current policy, Until APD processes outstanding issues in use of force
protocols, i.e., distraction strikes, the definition/elimination of neck holds,
and show of force procedures, they will remain out of compliance with this
policy provision.
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Table 4.7.36
Case If a serious If a criminal Were UOF Use of force #1In % In Compli - In
Number UOF, was it investigation, applications not not serious Compl - ance Compli -
investigated investigated by in policy or criminal iance ance
by IA MATF, IA accurately noted was
conducted and IA investigated
Admin by the chain
investiga tion of command
of the officer
using force
IMR-5-001 N/A N/A N/A 1 1 100% Y
IMR-5-002 N/A N/A N/A 1 1 100% Y
IMR-5-003 N/A N/A N/A 1 1 100% Y
IMR-5-004 N/A N/A N/A 1 1 100% Y
IMR-5-005 N/A N/A N/A 1 1 100% Y
IMR-5-006 N/A N/A N/A 1 1 100% Y
IMR-5-007 N/A N/A N/A 1 1 100% Y
IMR-5-008 N/A N/A N/A 1 1 100% Y
IMR-5-009 N/A N/A N/A 1 1 100% Y
IMR-5-013 N/A N/A N/A 1 1 100% Y
IMR-5-015 N/A N/A N/A 1 1 100% Y
IMR-5-030 N/A N/A N/A 1 1 100% Y
IMR-5-031 N/A N/A N/A 1 1 100% Y
IMR-5-010 N/A N/A N/A 1 1 100% Y
IMR-5-012 N/A N/A N/A 1 1 100% Y
IMR-5-011 N/A N/A N/A 1 1 100% Y
100%
Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
Recommendation 4.7.36 a: Resolve outstanding issues related to
neck holds, distraction strikes and show of force through revised
policies and training.
4.7.37 Assessing Compliance with Paragraph 50: Supervisory
Response to Use of Force
Paragraph 50 stipulates:
iThe supervisor of an officer using force shall respoc
of the use of force to initiate the force investigation and ensure that
theuse of force is classified according to APD6s force
procedures. For serious uses of force, the supervisor shall ensure
that the Internal Affairs Bureau is immediately notified and
di spatched to the scene of the incident. o
Methodology
The requirements in Paragraph50ar e i ncluded in APDOGSsS approv

of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
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(i.e. distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved.

Results

The requirements in Paragraph50ar e i ncluded in APDOGs approv
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various types

of force. The results of those case reviews were communicated to APD

for consideration as they continued to implement new policy provisions

through training and operational oversight. We provide the following

assessment of APD compliance for Paragraph 50 for their consideration

as they continue to evaluate field performance and refine reporting,

investigation and oversight of use of force events. Based on our review of

materials, APD remains in Primary Compliance with respect to this

paragraph, and additional work is needed to bring all related use of force

training into alignment with the CASA. Fai |l ure of a supervisor to
and categorize a use of force is a significant and obvious failure.

Table 4.7.37
Case Number Supervisor For a Serious #1In % In In
immediately reported UOF, the Compli - Compli - Compli -
to the scene of a UOF supervisor ance ance ance
and prop erly immediately
categorized the force notified IA
IMR-5-001 1 N/A 1 100% Y
IMR-5-002 1 N/A 1 100% Y
IMR-5-003 1 N/A 1 100% Y
IMR-5-004 1 N/A 1 100% Y
IMR-5-005 1 N/A 1 100% Y
IMR-5-006 1 N/A 1 100% Y
IMR-5-007 1 N/A 1 100% Y
IMR-5-008 0 N/A 0 0% N
IMR-5-009 1 N/A 1 100% Y
IMR-5-013 1 N/A 1 100% Y
IMR-5-015 1 N/A 1 100% Y
IMR-5-030 1 N/A 1 100% Y
IMR-5-031 1 N/A 1 100% Y
IMR-5-010 1 N/A 1 100% Y
IMR-5-012 1 N/A 1 100% Y
IMR-5-011 1 N/A 1 100% Y
% in 94%
Compliance
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.37a: Conduct a point -by-point analysis of use

of force training to ensure th  at field supervisors have been provided

sufficient training and oversight to be cognizant of their

responsibilities under this section. Either revise training protocols

or dfiraino supervisory personnel who are not
established and approved p olicy.
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Recommendation 4. 7. 37hb: Devel op policy chan

force policy that address distraction strikes, neck holds, and show
of force and include these topics in follow  -up training to all
personnel.

Recommendation 4.7.37c: If more than 5 p ercent of the issues that
should have been covered in the training, by topic, have not been
covered, revise the training as necessary to give appropriate
guidance and repeat it to the entire population of affected sergeants

Recommendation 4.7.37d: Cond uct an after -action review of uses of
force involved in [IMR -5-006], and provide remedial training,
counseling, or other action as indicated by the results of the
investigation .

4.7.38 Assessing Comp liance with Paragraph 51: Self -Review of
Use of Force

Paragraph 51 stipulates

AA supervisor who was involved in a reportable use of
including by participating in or ordering the force being reviewed,

shallnot r evi ew the incident or Use of Force Reports for
Methodology

The requirements in Paragraph51ar e i ncluded in APDOsS approv

of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. Distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved.

Results

The requirements in Paragraph5lar e i ncluded in APDOGS
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved various types of

force. The results of those case reviews were communicated to APD for
consideration as they continued to implement new policy provisions

through training and operational oversight. Based on our review of
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materials, APD remains in Primary Compliance with respect to this
paragraph, and additional work is needed to bring all related use of force
training into alignment with the CASA. See Table 4.7.38, below.

Table 4.7.38
Case Number A supervisor who was #1In % In In
involved in a reportable Compliance Compliance Compliance
use of force, including by
participating in or ordering
the force being re viewed,
did NOT review the
incident or Use of Force
Report
IMR-5-001 N/A N/A N/A N/A
IMR-5-002 N/A N/A N/A N/A
IMR-5-003 N/A N/A N/A N/A
IMR-5-004 N/A N/A N/A N/A
IMR-5-005 1 1 100% Y
IMR-5-006 N/A N/A N/A N/A
IMR-5-007 1 1 100% Y
IMR-5-008 N/A N/A N/A N/A
IMR-5-009 N/A N/A N/A N/A
IMR-5-013 N/A N/A N/A N/A
IMR-5-015 N/A N/A N/A N/A
IMR-5-030 N/A N/A N/A N/A
IMR-5-031 N/A N/A N/A N/A
IMR-5-010 N/A N/A N/A Y
IMR-5-012 N/A N/A N/A N/A
IMR-5-011 1 1 100% Y
% in 100%
Compliance
Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
Recommendation4.7.38a : Devel op policy changes
force policy that address distraction strikes, neck holds, and sho w
of force and include these topics in follow  -up training to all
personnel.

4.7.39 Assessing Compliance with Paragraph 52: Supervisory Force
Review

Paragraph 52 stipulates:

AfFor al |
shall:

supervisory investigations of

a) Respond to the scene, examine all personnel and subjects
of use of force for injuries, interview the subject(s) for
complaints of pain after advising the subject(s) of his or her
rights, and ensure that the officers and/or subject(s) receive
medical att ention, if applicable

b) Identify and collect all relevant evidence and evaluate that
evidence to determine whether the use of force was consistent
with APD policy and identifies any policy, training, tactical, or
equipment concerns;

to

uses of
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c) Ensure that all evi dence to establish material facts related to
the use of force, including audio and video recordings,
photographs, and other documentation of injuries or the

absence of injuries is collected,;

d) Ensure that a canvass for, and interview of, witnesses is
cond ucted. In addition, witnesses are to be encouraged to
provide and sign a written statement in their own words;

e) Ensure that all officers witnessing a use of force incident by
another officer provide a use of force narrative of the facts
leading to the us e of force;

f) Separate all officers involved in a use of force incident until
each has been interviewed and never conduct group interviews
of these officers;

g) Ensure that all Use of Force Reports identify all officers who
were involved in the incident, witnessed the incident, or were on
the scene when it occurred;

h) Conduct investigations in a rigorous manner designed to
determine the facts and, when conducting interviews, avoid
asking leading questions and never ask officers or other
witnesses any ques tions that may suggest legal justifications
for the officersé conduct;

i) Utilize on -body recording systems to record all interviews;

i) Review all use of force narratives and ensure that all Use of
Force Reports include the information required by this
Agreement and APD policy;

k) Consider all relevant evidence, including circumstantial,
direct, and physical evidence, as appropriate, and make
credibility determinations, if feasible;

[) Make all reasonable efforts to resolve material
inconsistencies between the officer, subject, and witness
statements, as well as inconsistencies between the level of
force described by the officer and any injuries to personnel or
subjects;

m) Obtain a unique tracking number; and

n) Where a supervisor determines that there may  have been
misconduct in the use of force, immediately notify the Area

Commander and the I nternal Af fairs Bureau. o
Methodology
The requirements in Paragraph52ar e i ncluded in APDOGs approv

related policies. The monitoring team previously reviewed and commented on
training materials for a 40-hour Use of Force Curriculum and 24-hour Supervisory
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Use of Force Investigations Curriculums, which were completed in June 2016.
We note that the use of force polices were due for review and revision in
December 2016, but APD have not yet completed that review or received monitor
approval. Substantive issues need to be resolved with respect to APD policies
related to use of force (i.e. Distraction strikes, the definition of neck holds, and
procedures relative to show of force) before the policies can be approved.>?

Results

The requirements in Paragraph52ar e i ncluded in APDOGs approv
related policies that remain under review and are pending approval. During past

reporting periods, the monitoring team conducted in-depth reviews of APD use of

force cases that involved the various types of force. The results of those case

reviews were communicated to APD for consideration as they continued to

implement new policy provisions through training and operational oversight.

We provide the following assessment of APD compliance for Paragraph 52 for
their consideration as they continue to evaluate field performance and refine
reporting, investigation and oversight of use of force events. Based on our review
of materials, APD remains in Primary Compliance with respect to this paragraph,
and additional work is needed to bring all related use of force training into
alignment with the CASA.

APDG6s performance on t hi seppoeestacgresagemtoyi el ds s
date. Of the 15 elements required of supervisors responding to use of force

incidents, APDOGSs iscomplianceiorsoolytgreeofghdsee i s

elements (one-fifth). This represents a significant and worrying level of non-

compliance, and questions the quality of related training, oversight, and

management of the requirements relating to supervisory and managerial

response to incidents of use of force at APD.

(See Table of Results for Paragraph 52, depicted below). Some use of force
factors, relating to supervisory review of use of force, score as low as seven
percent compliance, with the most often reported compliance level (mode) of only
thirteen percent. See Table 4.7.39, below.

52 The monitoring team expects that the implementation of the checklists developed by APD and

delivered in the fAStandardi zi ng pOsitieelyimffuenéedhece | nvest i
scores associated with Paragraph 52. However, APD needs to ensure that a standard reporting

language exists across their investigations that aligns with the language within APD policy and

the CASA. The monitoring team does not assume that a supe!
APD policy or CASA requirement during their investigations. We cannot be left guessing what

the intent of a supervisor or officer was when articulating what they did or said in a specific case,

or how those actions relate to a policy and CASA requirement.
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Table 4.7.39

IMR-5- IMR- IMR-5- IMR-5- IMR- IMR- IMR- IMR- IMR- IMR- IMR-5- IMR-5- IMR-5- IMR-5- IMR-5- IMR-5-
Task/Case#t 001 5-002 003 004 5-005 5-006 5-007 5-008 5-009 5-013 015 030 031 010 012 011
Supervisor reports
to the scene &
exam'd p/n & subj. 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1
for injuries
interviewed
subject(s) fre pain &
advise subj.t of 1 1 0 1o | 10| 0| o021 1 1 0 0 1 0

rights. provide
medical attention

ID and collect E/D &

determine if UOF 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 1

was within Policy

Ensure all req'd E/D

is collected 0 0 0 1 0 0 0 0 0 0 0 0 0 0 0 1

Canvass & interview
witnesses. Encourage|
written witness

stmnts 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 1

AllPO wit. ID facts

leading to UOF 1 1 1 1 1 1 0 1 1 0 1 1 1 0 1 1
Separate witness 0 | NA| NA | O 0 0 0 0 0 1 | NA 0 0 0 0 0
All UOF rpts ID POs

involved in or

witnessing incident 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1
Conduct rigorous inv. 0 0 0 0 0 0 0 0 0 0 0 0 0 0

Use OBRD to record

PO interviews 0 0 0 1 0 0 0 0 0 0 0
Ensure all officer UOF

_refports include req'd 0 0 0 0 1 0 0 0 0 0 1 1 1 0 1 1
info

ggnsider all relevant 0 0 0 1 1 0 0 0 0 0 0 0 0 0 1 1
Resol terial

o et NA | NA| NA | NA| NA| O 0 0 0 0 NA | NA | NA 0 NA | NA
Obtain uni

wacking 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

If misconduct

determined, notify NA | NA| NA | NA | NA| NA | NA| NA| NA| NA| NA | NA | NA | NA | NA | NA

Area Commander and
IAB

#in Compliance 5 5 4 9 6 5 3 4 4 6 6 6 5 3 7 10

%in Compliance 39% | 39% | 33% | 69% | 54% | 36% | 21% | 29% | 29% | 43% | 50% | 46% | 38% | 21% | 54% | 77%
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Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.39a: APD should carefully assess the training

and oversight it has provided supervisory and management levels

of the organization regarding follow up on use of force incidents by

sworn personnel . I n the monitorod6s experienc
can be attributed to either poor training, poor oversight, or both.

This should include:

i. A complete and thorough review of not only use of force
lesson plans, b ut also in -class delivery, including

ancillary fAoff pagedO comments, etc.
ii. Point -by-point, clear assessments, by CASA requirement,
ofthe modal ities used to Atransfero knowl edg

understanding re: acceptable use of force (this would entalil
breaking down each element of a given CASA requirement,
finding the portions of the supervisory training provided to
date that are responsive to each of those elements, and
assessing the efficacy of the training and testing modalities
designed to deliver and assess the effectiveness of each
given component °3;

[ T Review past monitords reports to en
training modalities noted therein have been addressed and
corrected;

iv. Develop a written failure analysis for past training
delivered; and

v. Develop and implement a plan for remediating problematic
errors and/or omissions in past training processes related to
Paragraph 52 and related training paragraphs.

Recommendation 4. 7.39b: Submit the results of this training review

(whi ch should incorporate past monitords trai
the Chief of Police for review, comment, and development of an

implementation plan for remediation.

Recommendation 4. 7.39c: Determine if the 0nf
to training or supervisio n;

Recommendation 4.7.39d: The Chief of Police should forward to the
Training Academy the results of 4.7.39b above for assessment and
remedial action.

3We note that the monitori ng team has completed thre
heavily on training processes at APD, and each has included recommendations for change. APD
has a less than adequate history of responding to those recommendations.
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Recommendation 4.7.39e: APD should assess whether or not the
remedial processes it implemented have ¢ orrected at least 95
percent of the problems identified with training, and

Recommendation 4.7.39f: APD should repeat the process identified
above until failure rates in the field are below five percent.

4.7.40 Assessing Compliance with Paragraph 53: Fo rce Review
Timelines

Paragraph 53 stipulates:

Each supervisor shall complete and document a supervisory force investigation
Force Report within 72 hours of completing the on -scene investigation. Any
extension of this 72 -hour deadline must be authorized by a Commander. This
Report shall include:

a) all written or recorded use of force narratives or statements provided
by personnel or others;

b) documentation of all eviden ce that was gathered,
including names, phone numbers, and addresses of
witnesses to the incident. In situations in which there
are no known witnesses, the report shall specifically
state this fact. In situations in which witnesses were
present but circumstances prevented the author of the
report from determining the identification, phone
numb er, or address of the witnesses, the report shall
state the reasons why. The report should also include all
available identifying information for anyone who refuses
to provide a statement;

c) the names of all other APD employees witnessing the use of force ;

us e (0]

d the supervisorés narrative evaluating the
the evide

based on the supervisordés analysis of
gathered, including a determination of whether the

of ficerb6s actions complied with APD policy and
federal law; and an assessment of th e incident for

tactical and training implications, including whether the

use of force could have been avoided through the use of

de-escalation techniques or lesser force options; and
e) documentation that additional issues of concern not

related to the use of force incident have been identified
and addressed by separate memorandum.

Methodology

The requirements in Paragraph53ar e i ncluded in APDOGs approv
related policies. The monitoring team previously reviewed and commented on
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training materials for a 40-hour Use of Force Curriculum and 24-hour Supervisory
Use of Force Investigations Curricula, which were completed in June 2016. We
note that the use of force polices were due for review and revision in December
2016, but APD have not yet completed that review or received monitor approval.
Substantive issues need to be resolved with respect to APD policies related to
use of force (i.e. distraction strikes, the definition of neck holds, and show of
force procedures) before the policies can be approved.

Results

The requirements in Paragraph53ar e i ncl uded in APDOSs
related policies that remain under review and are pending approval. During past
reporting periods, the monitoring team conducted in-depth reviews of APD use of
force cases that involved the various types of force. The results of those case
reviews were communicated to APD for consideration as they continued to
implement new policy provisions through training and operational oversight.
Based on our review of materials, APD remains in Primary Compliance with
respect to this paragraph, and additional work is needed to bring all related use
of force training into alignment with the CASA.

The monitoring team continues to note that commanders grant extensions to
front line supervisors and lieutenants where there are no specific deadlines set.
As a consequence, some cases linger for long periods of time before they are
finalized in Blue Team.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.40 a: Establish, by policy, a standard deadline
for supervisory review of uses of force incidents by APD personnel.

Recommendation 4.7.40b: Build in an audit system to ensure those
deadlines are either a dhered to or are accompanied by a command -
level extension of existing deadlines, noting specific, salient

reasons for the granting of extensions.

4.7.41 Assessing Compliance with Paragraph 54: Command Review
of Force

Paragraph 54 stipulates:

Upon comple tion of the Use of Force Report, investigating
supervisor shall forward the report through his or her chain of
command to the Commander, who shall review the report to ensure
that it is complete and that the findings are supported using the
preponderance o fthe evidence standard. The Commander shall
order additional investigation when it appears that there is
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additional relevant evidence that may  assist in resolving
inconsistencies or improving the reliability or credibility of the
findings.

Methodology

The requirements in Paragraph54ar e i ncluded in APDOGs approv
related policies. The monitoring team previously reviewed and commented on

training materials for a 40-hour Use of Force Curriculum and 24-hour Supervisory

Use of Force Investigations Curriculums, which were completed in June 2016.

We note that the use of force polices were due for review and revision in

December 2016, but APD have not yet completed that review or received monitor

approval. Substantive issues need to be resolved with respect to APD policies

related to use of force (i.e. distraction strikes, the definition of neck holds, and

show of force procedures) before the policies can be approved.

Results

The requirements in Paragraph54ar e included in &APDOGS approv
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various types

of force. The results of those case reviews were communicated to APD

for consideration as they continued to implement new policy provisions

through training and operational oversight. Based on our review of

materials, APD remains in Primary Compliance with respect to this

paragraph, and additional work is needed to bring all related use of force

training into alignment with the CASA.

Based on documents reviewed by the monitor, the APD is in substantial

non-compl i ance with respect to this paragraph,
review of 16 applicable cases. Compliance rates are at zero (for the

cases reviewed) relating to ensuring review
completeness of submitted reports, and ordering additional investigations

where appropriate.

See table 4.7.41 on the following page.
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Table 4.7.41
Case Supervisor Commander Commander #In % In In
Number investigating reviewed the ord ered Compliance Compliance Compliance
the UOF report and additional
forwarded ensured it was investigation
the report complete and when it appeared
through their the findings that there was
chain of were supported additional
command by a relevant evidence
preponderance that may assist in
of evidence resolving
inconsistencies
or improving the
reliability or
credibility of the
findings.
IMR-5-001 1 0 0 1 33% N
IMR-5-002 1 0 0 1 33% N
IMR-5-003 1 0 0 1 33% N
IMR-5-004 1 0 0 1 33% N
IMR-5-005 1 0 0 1 33% N
IMR-5-006 1 0 0 1 33% N
IMR-5-007 1 0 0 1 33% N
IMR-5-008 1 0 0 1 33% N
IMR-5-009 1 0 0 1 33% N
IMR-5-013 1 0 0 1 33% N
IMR-5-015 1 0 0 1 33% N
IMR-5-030 1 0 0 1 33% N
IMR-5-031 1 0 0 1 33% N
IMR-5-010 1 0 0 1 33% N
IMR-5-012 1 0 0 1 33% N
IMR-5-011 1 0 0 1 33% N
16 % in 0%
Compliance
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recom mendation 4.7.41a: Establish by policy, training, and internal
monitoring specific requirements for command review of
supervisory f orce reviews, ensuring that the new policy, training
and internal monitoring conform to the requirements of the CASA

for this paragraph.

Recommendat ion 4.7.41b : Ensure that policy outliers are brought
to the attention of commanders failing to conform, and to their
immediate superiors and the Chief of Police.

Recommendat ion 4.7.41c : Require commanders who fail to conform

with Paragraph 546s requirements to undergo r
requirements and to develop a correction  -plan for ensuring that

policy adherence is achieved.

Recommendat ion 4.7.41d : Executive -level personnel for those

commanders completing such retraining and corrective planning

measures should monitor commanders under their supervision to

ensure they meet the requirements of Paragr a
relative to are brought into compliance.
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Recommendat ion 4.7.41e: Executive -level personnel so tasked
should develop quarterly reviews of commanders under their chains

of command, stating their | evels of complian
requirements. Those reviews should be forwarded to the Chief of
Police, for development of actions plans to remedy identifi ed issues.

4.7.42 Assessing Compliance with Paragraph 55: Force Review
Evidence Standard

Paragraph 55 stipulates:

AWhere the findings of the Use of Force Report are nc
by a preponderance of the evidence, the supervisoros
command shall document the reasons for this determination and

shall include this documentation as an addendum to the original

investigation. The supervisordés superior shall t ake
action to address the inadequately supported determination and

any investigativ e deficiencies that led to it. Commanders shall be

responsible for the accuracy and completeness of Use of Force

Reports prepared by supervisors under their command. f
Methodology

The requirements in Paragraph55ar e i ncluded in APDOGS approv
of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved. The monitoring team
requested COB documentation that captures the movement of use of
force cases throughout the chain of command. They attempted to provide
the monitoring team access to the Blue Team system to conduct its own
inquiries (which could not be established due to IT issues).

Results

As noted in IMR T 4, when determining compliance APD will be asked to
produce course of business documentation that captures the movement of
cases from level to level where investigative deficiencies are noted by
command level reviewers. The monitoring team has identified and
documented many examples of investigative deficiencies in previous
reports wed Fhoserepovts peovide a wealth of guidance for
APD to consider as they move into the compliance stage of assessment.
We noted within more recent use of force reports that the movement of
cases throughout the chain of command is captured in Blue Team and
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published with their reports. However, we commonly saw ambiguous
comments | i ke fHoor rie @thichopregdesma d e 0
understanding of performance deficiencies that may be associated with
the corrections, or how APD aggregates the frequency that an officer,

|l i eutenant or sergeant has their report #dkic
reasons it occurred.>* Likewise, it does not appear APD conducts any
internal analysis or audit, at either the organizational or Area Command
levels, to identify officers or supervisors that commonly submit reports
through Blue Team that are incomplete, contain deficiencies or need
better articulation. These are all areas that need to be explored if APD is
ever to connect individual performance (related to use of force or force
investigations) to employee work plans. Presumably this type of internal
assessment is possible with the adoption of Blue Team. The monitoring
team will follow this up with APD during its next site visit.

The requirements in Paragraph55ar e i ncluded in APDOGS approv
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various

types of force. The results of those case reviews were communicated to

APD for consideration as they continued to implement new policy

provisions through training and operational oversight. Based on our

review of materials, APD remains in Primary Compliance with respect to

this paragraph, and additional work is needed to bring all related use of

force training into alignment with the CASA.

Results for this paragraph are presented in Table 4.7.42, below.

54 There were a few examples where there was sufficient articulation within Blue Team, but those
instances were not the norm.
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Table 4.7.42
Case Where the The Commander Investigations #In % In In

Number findi ngs of the super vi s( ordered completed by an Compli Compli - Compli -

UOF Report supe rior took additional immediate -ance ance ance

were not appropriate investigation supervisor that are

supported by a action to when it reported

preponderance address the appeared that inaccurately, contain

of the inadequately there was deficiencies or that

evidence, the supported additional failed to use a

super vi s determination relevant preponderance of the

chain of and any evidence that evidence standard,

command investigative may assist in and are not noted by

documented deficiencies resolving the sergean

the reasons that led to it. inconsistencies commander, resulted

for this or improving in some form of

determination the reliability or corrective action

and included credibility of with the commander

this the findings. in question.

documentation Completeness and

as an accuracy.

addendum to

the original

investigation.
IMR-5-001 N/A N/A 0 1 1 50% N
IMR-5-002 N/A N/A 0 1 1 50% N
IMR-5-003 N/A N/A 0 0 0 0% N
IMR-5-004 N/A N/A 0 1 1 50% N
IMR-5-005 N/A N/A 0 0 0 0% N
IMR-5-006 N/A N/A 0 0 0 0% N
IMR-5-007 N/A N/A 0 0 0 0% N
IMR-5-008 N/A N/A 0 0 0 0% N
IMR-5-009 N/A N/A 0 0 0 0% N
IMR-5-013 N/A N/A 0 0 0 0% N
IMR-5-015 N/A N/A 0 0 0 0% N
IMR-5-030 N/A N/A 0 0 0 0% N
IMR-5-031 N/A N/A 0 0 0 0 N
IMR-5-010 N/A N/A 0 0 0 0% N
IMR-5-012 N/A N/A 0 0 0 0% N
IMR-5-011 N/A N/A 1 1 2 100% Y

% in 6%
Compli -
ance
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.42a: ldentify the factors causing the most
errors in command review and require a completed CSW document
that proposes specific, tangible, and evaluable policy revisions,
supervisory and commander re -training or discipline to rectify given
error categories.

Recommendation 4.7.42 b: Forward the CSW document to the Chief
of Police for review, assessment and implementation of remedial
processes.

Recommendation 4.7.42 c: Require follow -up and analysis to
determine if recommended processes have alleviated the identified
problems, and repeat steps a through c until issues have been
reduced to less than 95 percent.

4.7.43 Assessing Compliance with Paragraph 56: Force Review
Quality
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Paragraph 56 stipulates:

fiwhere a supervisor repeatedly conducts deficient supervisory
force investigations, the supervisor shall receive the appropriate
corrective and/or disciplinary action, including training, demotion,
and/or removal from a supervisory position in accordance wi th
performance evaluation procedures and consistent with any
existing collective bargaining agreements, personnel rules, Labor
Management Relations Ordinance, Merit System Ordinance,
regulations, or administrative rules. Whenever a supervisor or
Commander finds evidence of a use of force indicating apparent
criminal conduct by an officer, the supervisor or Commander shall
suspend the supervisory force investigation immediately and

notify the Internal Affairs Bureau and the Chief. The Internal Affairs

Bureau s hal | i mmedi ately take over the administrative.o
Methodology
The requirements in Paragraph55ar e i ncluded in APDOGs approv

of force-related policies. The monitoring team previously reviewed and
commented on training materials for a 40-hour Use of Force Curriculum
and 24-hour Supervisory Use of Force Investigations Curriculums, which
were completed in June 2016. We note that the use of force polices were
due for review and revision in December 2016, but APD have not yet
completed that review or received monitor approval. Substantive issues
need to be resolved with respect to APD policies related to use of force
(i.e. distraction strikes, the definition of neck holds, and show of force
procedures) before the policies can be approved. The monitoring team
requested COB documentation that captures the movement of use of
force cases throughout the chain of command. They attempted to provide
the monitoring team access to the Blue Team system to conduct its own
inquiries (which could not be established due to IT issues).

Results

As noted in Paragraph 56, we noted within more recent use of force

reports that the movement of cases throughout the chain of command is
captured in Blue Team and published with their reports. However, we
commonly saw ambiguousc o mment s | i ke A oor rMMeectei onrexd made C
which provides no understanding of performance deficiencies that may

be associated with the corrections; how APD aggregates the frequency

that an officer, lieutenant or sergeant has theirreport fi k i ckkde df dora c
corrections; or how often an officer or supervisor has a report sent back

for a specific reason.®® Likewise, it does not appear APD conducts any

internal analysis or audit, at either the organizational or Area Command

levels, to identify officers or supervisors that commonly submit reports

55 There were a few examples where there was sufficient articulation within Blue Team, but those
instances were not the norm.
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through Blue Team that are incomplete, contain deficiencies or need
better articulation (For example). These are all areas that need to be
explored if APD is ever to connect individual performance (related to use
of force or force investigations) to employee work plans. Presumably this
type of internal assessment is possible with the adoption of Blue Team.
The monitoring team will follow this up with APD during its next site visit.

The requirements in Paragraph56ar e i ncluded in APDOGOS approv
of force-related policies that remain under review and are pending

approval. During past reporting periods, the monitoring team conducted

in-depth reviews of APD use of force cases that involved the various

types of force. The results of those case reviews were communicated to

APD for consideration as they continued to implement new policy

provisions through training and operational oversight. Based on our

review of materials, APD remains in Primary Compliance with respect to

this paragraph, and additional work is needed to bring all related use of

force training into alignment with the CASA.

We note that during our reviews of 16 use of force cases we encountered
no instances where a supervisor or commander was required to suspend
an investigation and contact IA because they identified apparent criminal
conduct on the part of an APD officer. The monitoring team requested
COB documentation (i.e. audits to identify performance deficiencies) that
captures the movement of use of force cases throughout the chain of
command. The intent was to conduct an assessment to determine if APD
had mechanisms in place to meet operational compliance in the future.
They attempted to provide the monitoring team access to the Blue Team
system to conduct its own inquiries (which could not be established due
to IT issues). That said, it does not appear these types of internal audits
of performance exist and are connecting to a performance evaluation
systemd had they been in existence, some form of documentation should
be availabl e. This deficiency perhaps hel ps
performance on this, and the immediately preceding paragraphs has
been so deficient.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.43 a: Ensure that APD automated systems
relating to paragraphs 41 -56 are supported by a meaningful
recording, assessment, and tracking system to ensure that each
incident of a noted failure to comply within the command stru cture
is documented, addressed, and followed up to ensure such errors

are mitigated and reduced to a level below five percent.
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Recommendation 4.7.43 b: Ensur e that deficiencies in APL
systems relating to paragraphs 41 -56 are monitored and noted, and

result in corrective action taken with the responsible command and

supervisory personnel.

Recommendation 4.7.43c: If necessary, consult with external
resources to design a formalized system of monitoring supervisory
and command -level responses to policy vio lations.

4.7.44 Assessing Compliance with Paragraph 57: Force Review
Board

Paragraph 57 stipulates that:

iWhen the Commander finds that the supervisory force
investigation is complete and the findings are supported by the

evidence, the investigation file  shall be forwarded to the Force

Review Board. The Force Review Board shall review the

supervisory force investigation to ensure that it is complete and

that the findings are supported by the evidence. The Force Review

Board shall ensure that the investiga tion file is forwarded to the

I nternal Affairs Bureau for recordkeeping. 0
Methodology
The requirements in Paragraph 57 are include

of force-related policies and were covered in presentations of both the 24-
hour Supervisory Use of Force Investigations Curriculum and the 40-hour
Use of Force Curriculum, which were completed in June 2016. The
AFor ce Revi ew-6BmabeahecaSt @FSORB 2-56, which
better aligns it within the use of force suite of SOPs. We note that the
regular review of that series of policies was due to occur in December
2016, however, updated policy provisions remained unresolved as of the
end of the monitoring period. During our November 2016 site visit we met
with APD representatives responsible for this paragraph. Finally, the
monitoring team reviewed FRB reports for six (6) separate supervisory
use of force reports that they assessed.

Results

As we noted in IMR -4, the first requirement in this paragraph appears to conflict

with the Force ReviewBoardb6 s ( FRB) pr ac tail@esample ofr evi ewi ng
supervisory force investigations every 90 days.>® The language in this paragraph

states that the FRB shall review the supervi
that it is complete and that the findingsaresuppor t ed by t Wehawvi dencec

56 Based on data we were provided the FRB appears to have only conducted one review of
supervisory force investigations during the last half of 2016 (August 23, 2016).
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previously noted that the wording of this provision denotes a requirement that the
FRB review 100% of these investigations. However, through discussions with
the Parties that issue has been resolved and was reiterated during our November
2016 site visit. The Parties agreed that the review of a 10% random sample of
use of force cases is acceptable dependent upon the quality of the methodology

to select those cases.

Secondary compliance for this paragraph is not attained due to items
missing or incorrectly completed during the Use of Force and Supervisory
Investigation of Use of Force training.5” These items will need to be
remediated before APD achieves secondary compliance with this
paragraph. Until Secondary compliance is attained Operational
compliance will remain pending.

We have provided information that APD can consider when assessing its
current Operational compliance posture with respect to this paragraph.
Paragraphs 54 and 78 provide insight to APD that suggests work must be
done with respect to the use of force investigations that are submitted by
commanders in the field. Like other paragraphs, this one includes
several components that need to be independently evaluated. APD
cannot presuppose that because the FRB is in possession of a
supervisory force investigation that it is complete and that the findings are
supported by the evidence that was available to Commander. Therefore,
any case reviewed by the FRB must first be assessed for those criteria.

The monitoring team reviewed six (6) FRB reports from their August 23,
2016, meeting. FRB reports include the assessments, "Was this UOF
[ report] complete?0 and fAWere the
preponder ance Wefound the ddte to lseenotnplete
because APD does not report its own internal analysis of the responses it
receives from FRB members. For instance, we saw examples where the
FRB documented seven board members determined a use of force
finding was not complete (with one board member "refraining from
answering"), but it is unknown if any feedback or remediation occurs with
the Commander that submitted the case, i.e., feedback, if any, is not
provided back to the Commander who originally triggered the case.
Likewise, with the same case, two members of the FRB determined that
the use of force findings were not supported by a preponderance of
evidence and five board members
types of results, without further critique, analysis and feedback to a
Commander make the board findings perfunctory and irrelevant in terms

57 The training gaps were communicated to APD in IMR i 4. While some gaps were addressed,

there are lingering issues that are outlined in Paragraph 88.
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of mitigating performance deficiencies at the Command level.%® Likewise,

itds unclear i f the responses for each categ
analyzed in any way to identify patterns of poor performance or whether

broader training issues exist for the organization. Whether the instances

of FRB members "refraining from answering" are oversights, or are

purposeful, i s an open gquestion. The fact t
from answeri ngo o @asiomand during maertharoomee o0 c C

FRB meeting is disconcerting. This will be followed up during our next

site visit, when the monitoring team will discuss how the APD conducts

quality control to capture data related to the criteria of this paragraph and

how Command level personnel are addressed when cases are submitted

that are incomplete or are not supported by a preponderance of

evidence.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.44a: APD should ensure that the FRB process

i s integrated and methodical, requiring each
to be assessed for causes, remaining issues, and recommended

responses to ensure that organization  -wide implications are

addressed in their problem respo  nse modalities as well as officer -

specific, supervisor -specific and command -specific responses;

Recommendation 4.7.44b: APD should assess other similar
processes in other police agencies known to be effective at dealing

with such issues and reviewtheir pr ocesses for Al essons | earrt
t hat can be applied to APDO&s processes.
Recommendation 4. 7. 44c: APD should make it
from answeringo is not a viable response. I
decision about a given use of force issue at this level, it suggests

either a lack of training, a lack of structuring of the process, or a
lack of commitment to improving.

Recommendation 4.7.44d. APD should assess its FRB panelists to

ensure they understand current policy and practice and are clear

aboutthe FRB&ds pur pose. To the extent that they
continually Arefrain from dramedoer i ngo t hey sh
removed from FRB participation, with appropriate notation why in

their APD personnel files.

58 We note that in one case eleven (11) FRB members determined that the findings were not
supported by a preponderance of evidence. It seems reasonable that some type of remedial
action with the Commander was appropriate.
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4.7.45 Assessing Compliance with Paragra ph 58: Reassignment of
Force Review

Paragraph 58 stipulates that:

AfAt the discretion of the Chief, a supervisory

may be assigned or re -assigned to another supervisor, whether
within or outside of the Command in which the incident occ urred,
or may be returned to the original supervisor for further

investigation or analysis. This assignment or re -assignment shall
be explained in writing.o

Methodology

The requirements in Paragraph 58 are included in APD SOP 2-54-3-A-10
which is within the approved suite of force-related policies. The
provisions were covered in presentations of both the 24-hour Supervisory
Use of Force Investigations Curriculum and the 40-hour Use of Force
Curriculum, which were completed in June 2016. We note that the
regular review of that series of policies was due to occur in December
2016, however, updated policy provisions remained unresolved as of the
end of the monitoring period. During our November 2016 site visit we met
with APD representatives responsible for this paragraph.

Results

The monitoring team noted that when reviewing serious use of force
cases that were presented to the FRB that on one occasion [IMR-5-014]
the Assistant Chief returned an investigation because he was "unsatisfied
with chainrecomme ndat i ons. 0 Based on the
monitoring team, it is unclear what the source of dissatisfaction was and
whether there was accompanying documentation back to the Area
Commander. We note this case here because it began as a supervisory
use of force investigation but escalated to a serious use of force case
after being highlighted by the monitoring team. As the case moved
through the chain of command following a more comprehensive
investigation we saw this notation.

Secondary compliance is not attained due to items missing or incorrectly
done during the Use of Force and Supervisory Investigation of Use of
Force training.>® These items will need to be remediated before APD
achieves secondary compliance with this paragraph.

Primary: In Compliance
Secondary: Not In Compliance

59 See Paragraph 88.
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Operational: Not In Compliance

Recommendation 4.7.45a: APD should initiate a systems  -wide
failure analysis regarding this case and determine at what points the
most critical systems failed to perform as expected or required.

Recommendation 4.7.45b: Once the failure points are identified, a
thorough review of any cases with similar fact circumstances,
similar command reviews, or other similar issues are noted.

Recommendation 4.7.45c: Once the failure  analysis is complete,
APD should identify lessons learned and recommend policy,
training, systemic, supervisory, and/or management oversight
systems that need to be revised, upgraded, or otherwise modified.

Recommendation 4.7.45d: Assessments outlined a  bove should not
be restricted to the case giving rise to these recommendations, but
should address all similarly situated FRB reviews.

Recommendation 4.7.45e: Revise policy, training, supervision and
command issues reflecting similar outcomes accordingly

4.7.46 Assessing Compliance with Paragraph 59: Abuse of Force
Discipline

Paragraph 59 stipulates:

AwWhere, after a supervisory force investigation, a

found to violate policy, the Chief shall direct and ensure appropriate

discipline and /or corrective action. Where the use of force indicates

policy, training, tactical, or equipment concerns, the Chief shall also

ensure that necessary training is delivered and that policy, tactical,

or equipment concerns are resolved. 0

Methodology

Therequi rements i n Paragraph 59 are
of force-related policies and were covered in presentations of both the 24-
hour Supervisory Use of Force Investigations Curriculum and the 40-hour
Use of Force Curriculum, which were completed in June 2016.

Results

Operational compliance is not calculated for this paragraph because of
outstanding training issues. However, we note that this paragraph builds
upon information that would be gleaned from data contained in earlier
paragraphs of the CASA. APD can gain insight as to their current

ncl
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Operational compliance posture by reviewing the information provided in
the tables of earlier paragraphs.

Secondary compliance is not attained due to items missing or incorrectly
done during the Use of Force and Supervisory Investigation of Use of
Force training. These items will need to be remediated before APD
achieves secondary compliance with this paragraph.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.46a: APD should initiate a systems  -wide
failure analysis regarding this case and determine at what point the
most critical systems failed to perform as expected or required.

Recommendation 4.7.46b: Once the failure points are identi fied, a
thorough review of any cases with similar fact circumstances,
similar command reviews, or other similar issues are noted.

Recommendation 4.7.46¢: Once the failure analysis is complete,
APD should identify lessons learned and recommend policy,
training, systemic, supervisory, and/or management oversight
systems that need to be revised, upgraded, or otherwise modified.

Recommendation 4.7.46d: Assessments outlined above should not
be restricted to the case giving rise to these recommendations, but
should address all similarly situated FRB reviews.

Recommendation 4.7.456e: Revise policy, training, supervision and
command issues reflecting similar outcomes accordingly.

Paragraphs 60 through 77 encompass a series of requirements relating to

thepoli cy, procedures, and practices of APDOSs
Bureau (PAB). The PAB oversees the Internal Affairs Division (IAD),

which has two subordinate units, the Internal Affairs Section and Critical

Incident Review Team (CIRT) Unit, and also, the Force Investigation

Team (FIT). CIRT handles all Administrative Investigations, focusing on

Al essons | ear nedo ahdisotm initidl 18 respandeetor e vi e ws
investigate serious uses of force. We note that at the inception of the

CASA, CIRT was not contemplated since it was not a formal entity within

APD, however, APD has functionally placed it in the center of the duties

and responsibilities it carries with respect to CASA compliance.

CIRT carries a significant workload related to training development and
delivery, and the preparation of presentations to the Force Review
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Board.%° During this monitoring period, CIRT assigned a new lieutenant to
address many of the concerns we have documented in the past. Members
of the monitoring team have had several interactions with this new
member of CIRT and believe his contribution will be significant. We
typically refrain from making such specific comments, however, in this
instance we feel it is appropriate. It is our understanding that because of
his performance in the field, he was brought into CIRT to specifically
address gaps with CASA compliance we identified in previous monitor
reports. Of special note is the fact that almost immediately he began to
construct "checklists" (that are now required by APD) to be used at each
level of a force investigation up to and including Command level reviews.
During our November 2016 site visit we sat with him and provided
feedback on the content of his initial draft of the checklists. It was clear
that he took cognizance of our comments and intended to incorporate our
feedback in the final product. As we have written extensively in each of
the monitoring reports, the use of checklists should help APD better
organize and standardize its work product in the field during the
investigation of uses of force. We are hopeful that this introduction of
"checklists" will be a benefit to APD.

APD uses its Force Investigation Team (FIT; formerly the Investigative
Response Team i IRT) to investigate all criminal implications of uses of
force, the underlying incident that led to a specific serious use of force,
Officer-involved Shootings (OIS), or In-custody Deaths,and i s APD©OGSs
representative on the Multi-Agency Task Force (MATF). FIT SOP 7-3-5-A
s t a t Tsand CIRT are both within the Professional Accountability
Bureau, which is under the supervision of the Assistant Chief of Police.
Both units typically respond to the same incidents but for different
purposes.0 The monitoring team has commented in past reports and
during site visits on the extraordinary workload that is often placed on
CIRT and FIT. In the opinion of the monitoring team, the workload and
staffing levels in those units have had a direct impact on the timeliness of
investigations, the quality of investigations, the timeliness of FRB reviews,
the remediation of performance deficiencies in the field, and has placed an
enormous burden on the individuals tasked with those responsibilities. We
discussed the staffing levels with both FIT and CIRT during our last site
visit and were told that APD intended to increase staffing in both units.
While what the "right" staffing level is for each unit remains an open
guestion, the monitoring team is not confident that the increases
discussed will have a large impact if they continue to organize their
workload in the same manner.

60 As we document later, the workload shifted to CIRT has resulted in significant lags in the
timeliness of serious use of force investigations. We also note the introduction of FIT into the
investigative process and how it creates an additional investigative layer that many times delays
the ability of APD to complete an investigation.
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As has been the custom of the monitoring team over the last several
reports, we turned to members of IA/CIRT to provide us with an
understanding of the follow-up activities APD took with respect to three
specific use of force cases.®* These cases, all of which include the use of
an ECW, were first reported in Paragraph 46 for IMR-3, then reiterated in
IMR-4, wherein the monitoring team expressed deep concerns over the
content and accuracy of the initial reports by the officers and follow-up
investigation conducted by their supervisors. Initially, the monitoring team
intended to address these cases during its June 2016 site visit, but in
fairness to IA/CIRT they had just received IMR-3 days before the visit and
did not have an opportunity to review our comments.®? We deferred our
discussion for a later time with the expectation that APD would
appropriately address the cases, and our concerns, in some legitimate
fashion. In preparation for our site visit in November 2016, we provided
APD with a proposed schedule and indicated within that schedule that we
wanted to discuss the same three cases. When we met with members of
IA/CIRT it was apparent that they were unfamiliar with the cases, but more
importantly, it was immediately clear to the monitoring team that nothing
had been done to address them. Instead, we were referred to the Area
Commands to determine what had been done with the cases, but there
was no indication that any referral had been made back to the Area
Commands (following our previous reports). Since the issue was not
reconciled during the site visit we followed up that meeting with an
additional data request in preparation for IMR-5. In response, we were
provided with a two-page interoffice memorandum from APD, dated
January 23, 2017. The memoranda acknowledged the conversation that
occurred while the monitoring team was at APD in November 2016 and
the fact that these three cases were discussed. APD's response to the
three cases is as follows:

[IMR-5-022]: This case was not appropriately followed up by APD.

APD Response: AThe | MT did point out what they co
in the original UoF investigation as well as concerns
over performance of the involved officer (IMR-3).
Theyalsoquesti oned involved officeros

61 This practice has been the most effective because of the significant interrelationship IA/CIRT
has with all use of force investigations.

62 Excerpt from Paragraph 46, IMR-4 : With respect to the Use of Force and Show of Force
cases reported in IMR-3, the monitoring team notes that APD did not have an adequate amount
of time to read and assess the information in that report prior to our June 2016 site visit --- since
the report had only been provided a few days before that visit. Typically, the monitoring team will
review the cases it comments on with APD, particularly if cases had significant deficiencies.
Since the monitoring team provided sufficient detail in IMR-3 for APD to self-assess and make
determinations as to the proper follow up actions that may be necessary in each case, we will
review these cases in detail during our November 2016 site visit to determine any follow up
activities APD has conducted and report on those activities in IMR-5 . 0
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events citing the lapel footage as differing from the
of ficerds report. o

Al nternal Affairs and/ or CIRT did n
from FRB to investigate this case for any misconduct

or conduct further investigation into the use of force

itself. Therefore, there is no official follow-up on the

investigation from Internal Affairs. Since receiving

(the monitoring teambs) data reques
Quality Assurance Auditor (APD employee). He has

informed me he sent an email about these three

cases to both FRB Majors on November 10, 2016 but

he is unaware of how they may have responded. As

stated, Internal Affairs was not requested to

investigate this case and | cannot find any other

documentation in IAPro to suggest FRB conducted

any further investigation or follow-u p t hemsel ves. 0

In IMR -3, the monitoring team identified several significant issues related
to this case, two of which include:

1. fEarly in the event the suspect began to walk away and into his
garage, against the commands of the sergeant, at which time the
sergeant transitioned to his Taser and fired it at the suspect from
behind. Based on the totality of circumstances, and observations that
can be seen on the | apel videta, in the mo
level of force did not appear proportionate to the circumstances and
level of resistance that was encountered.

2The sergeant documented that the suspect i
garage, 0 whi c twiththe lapehvideor ©iod tagmre . 0

In its response, APD indicated that our comments were used as part of a
needs assessment for an updated course of instruction they delivered to
APD supervisors; however, there are clear and specific officer reporting
discrepancies, supervisory deficiencies and training needs associated with
this case that, to our knowledge, have never been addressed by APD.
Likewise, based on the training records we reviewed it is unclear how the
specific issues in this case were addressed through training.

[IMR-5-023]: APD adequately addressed our concerns that a serious use
of force went uninvestigated.52

63 Notwithstanding the fact that APD failed to address potential training and counseling needs for
both the officer and supervisor in this case.
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[IMR-5-024]: This case was not appropriately followed up by APD after
the monitoring team brought specific issues to their attention.

APDO sesponsetothe moni toring teambés concerns was i |
best, responding: AThe | MT points out sever a
issues of the involved officers as well as issues with the supervisory

investigation and subsequent chain of command reviews. As with

previous cases, this was a case investigated and reviewed by Field

Services. Internal Affairs was not requested to specifically investigate this

case or any of the IMT's concerns. We note that the supervisory

investigation and review concerns were common prior to the training® and

have even been addressed again through the 2-hour supervisor block and

development of job aids. To the best of my knowledge, no other follow-up

to these specific cases has occurred. 0 We n
regarding fixing the problems we pointed out to APD.

In IMR-3 the monitoring team identified 10 separate points of concern
associated with this case, including the fact that an officer used an ECW in
drive stun mode as a means of pain compliance, issues with the force
investigation, and several significant tactical concerns. As for the latter,
the tactical concerns we identified raised many officer safety issues that
we would expect APD to want to consider.

It is nearly incomprehensible that after five attempts®® to prompt a
legitimate follow-up on cases that the monitoring team has identified as
problematic, two of the three remain unresolved after nine months! It is
unknown where the fault lies when these types of internal breakdowns
occur at APD. At a minimum, these findings denote a basic failure to
receive and comprehend information the monitoring team provides (either
through monitoring reports, Special Reports or in-person meetings), break
that information down into tasks to be addressed by members of the
department, address issues meaningfully, ensure that proper remediation
of performance deficiencies occurs, and document the process. Aside
from the fact that these cases include issues with improper reporting
(which obviously impacts the legitimacy of APD use and show of force
data reporting), it is critically important that these instances be
documented in the event the same officers and supervisors repeat their
unacceptable performance in the future. Probably the most disconcerting
aspect of this breakdown by APD is that it reinforces what we have
commented on in past reports. APD views these types of events as

64 The training referenced is the 40-hour Use of Force and 24-hour Supervisory Use of Force
training programs that were delivered during the first half of 2016. Both of those training
programs still have outstanding gaps that have yet to be reconciled.

65 1) Reported in IMR-3; 2) Discussed during our June 2016 site visit; 3) Listed in our proposed
November site visit schedule; 4) Discussed at our November 2016 site visit; 5) Requested any
follow up in preparation for IMR-5.
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Awater under the bri dgeaopjéctivalyand c as e s
addressed appropriately even when missed initially within the department.

At this point we believe we are faced with deliberate non-compliance with
CASA articulatedd and even APD articulatedd requirements relating to
serious allegations of misuse of force and supervisory, command, and
executive review, assessment, and remediation of such issues.

4.7.47 Assessing Compliance with Paragraph 60: IAB Force Review

Paragraph 60 stipulates that:

AThe I nternal Affairs Bureau shal/l respond t
conduct investigations of serious uses of force, uses of force

indicating apparent criminal  conduct by an officer, uses of force

by APD personnel of a rank higher than sergeant, or uses of force

reassigned to the Internal Affairs Bureau by the Chief. In cases

where the Internal Affairs Bureau initiates a criminal investigation,

it shall ensure that such investigation remains separate from and

independent of any administrative investigation. In instances

where the Multi -Agency Task Force is conducting the criminal

investigation of a serious use of force, the Internal Affairs Bureau

shallconduct t he administrative investigation. o

Methodology

The Internal Affairs suite of polices have been re-numbered, and now
include policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the imposition
of discipline. SOP 2-05 has been recast as SOP 77 1, IA has instituted a
handbook, the Critical Incident Review Team (CIRT) responsibilities are
now codified in SOP 7-2, the Force Investigation Team (FIT)
responsibilities or now codified in SOP 7-3, Complaints Involving
Department Policy or Personnel is now codified in SOP 3-41 and the
Discipline System is now codified SOP 3-46. We note that the
Investigative Response Team (IRT) has reverted back to its previous
name, the Force Investigation Team.%® Because these policies provide
the foundation for training and field implementation, the monitoring team
requested copies of any documentation of training PAB personnel have
received with respect to their relevant SOP's.®” The monitoring team was
provided with two lesson plans and PowerPoint presentations®®,

66 Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT.

67 The materials requested included training records, certificates and attendance records for
courses attended internally and externally (by outside vendors), as well as documentation that
demonstrates APD has vetted outside course (s) content.

68 The monitoring team cannot tell when these lesson plans were created, whether they were
ever approved internally, or whether they were ever delivered to APD personnel (We were not

127

t

(0]

o

t

be

he

r

c



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 130 of 405

PowerDMS records®° related to a number of IA related policies and also
and interoffice memorandum dated October 12, 2016, entitled "Garrity
Advisements" authored by the commander of IAD to his personnel. We
were provided with numerous certificates of attendance, primarily
originating from courses developed outside of APD, which we expect were
intended to demonstrate their personnel were appropriately trained. We
were also provided with a series of interoffice memorandums that were
prepared by a member of FIT. These memorandums were assessments
of exterior training courses that were attended by FIT, presumably with the
intention of demonstrating that the content of the courses met certain
provisions of the CASA.

Results

With respect to Compliance levels with this paragraph, the monitoring

team notes that Primary compliance was achieved during IMR-4. APD

accomplishes their responsibilities through a multi-unit response model

that primarily combines the efforts of FIT and CIRT. We have discussed

conducting a criminal investigation following every serious use of force

with APD on multiple occiasdooamsimimalki ati ng a
investigation is a procedure APD has implemented on their own. To the

extent it complicates and exacerbates APD staffing levels and workloads,

the monitoring team reiterates here that there is no CASA requirement

that a criminal investigation automatically be conducted into every serious

use of force. Whil e APD h-atforpatetdsatmrnis
cases through the investigative process, we also note consternation by the

APOA over this issue. During our last site visit, the monitoring team had

an opportunity to meet with APOA representatives who reiterated their

concerns in this and other areas of APDG6s ap
We received mixed information as to whether
investigations are having an impact on the cooperation of APD officers

when providing statements to administrative investigators. We will

continue to monitor this aspect of APDG6s inv
uses of force.

provided attendance records). The lessons appear to be created for an in-person lecture, not a
PowerDMS presentation of materials. The PowerPoints and lesson plans indicated they
addr es s e d-433 QRB% and SOP 2-05 (7-1), but not SOPs 7-2 1 7-3. That said, the
documents we were provided failed to adequately address SOP 2-05 (7-1).

69 These records were in the form of PowerDMS records. The records are limited in scope and
fail to demonstrate that the policies they list have been delivered in the form of training, or if they

were simply policy fAsign off oo recor.disemonitdingch i s anott
team is familiar with the PowerDMS platform, which can be used for policies to be delivered for a
simple fisign offodo of expanded into a training prograr

two measurements to ensure there was a transfer of knowledge to the end user. We asked for
follow up information to get a clearer understanding of the records, but received no response.

128



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 131 of 405

To reach Secondary compliance, APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook i or System Manual - that was
created by IA.) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT.

While the records we reviewed demonstrate a legitimate and sincere
commitment on the part of APD to provide IA/CIRT/FIT members with
training related to their jobs, it is still unclear to the monitoring team
whether the training programs they attend are properly vetted prior to
attending them. Likewise, it is unclear whether any remedial discussion
occurs with a member of APD if/when they attend an outside course that
provides instruction that is inconsistent with their own policies and the
CASA. These measures are important because the oversight of
organizational training is critical to APD's success.”® The monitoring team
has had multiple conversations, with multiple units, within APD and
discussed the importance of the oversight of outside training programs.
We have also provided our perspective on the prospects of having outside
programs (which are not customized to the specific needs of APD) meet
the specific provisions within each paragrap
intention to advance outside training programs as evidence they meet
each of the specific provisions of the CASA paragraphs, it is their
responsibility to collect and organize all the training materials (not
certificates or course syllabus alone) and highlight how the content of
programs directly addresses the CASA requirements.

We have communicated to APD, on multiple occasions, that their success
may be best found by developing their training internally so that the
curriculum can be directly customized and targeted to fit their needs.
Reviewing certificates, or training bulletins, is insufficient to determine if
outside training meets APD's requirements. We repeat, that the
importance of proper vetting of materials before attending a course, and
ensuring that APD officers are not being trained in a way that is
inconsistent with the CASA is crucial. We understand that in some cases
outside vendors will not share their proprietary information, thus making
difficult the ability to review course materials before attending a course. In

0 Training that may be acceptable to another police agency is not necessarily good training for

APD since the CASA, and consequently their own policies, place requirements on the department

different than other departments. Most vendor training programs will not be customized and/or

may provide content that conflicts with APDGO6s respons
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those instances, it may be appropriate for APD to allow a supervisor to
attend an outside course to assess the content ahead of allocating any
additional resources. In those cases, it is crucial that the training be
looked at with a critical eye. APD still maintains the responsibility to train
their own policies and procedures to reach Secondary compliance. We
discussed the prospect of training its own policies during our last site visit
and at the time APD was unsure how they would approach the issue.

In previous meetings with FIT, a Commander took interest when we

discussed the concept of vetting outside training programs and ensuring

that they meet the provisions of the CASA. It was not surprising that the
monitoring team was provided nine (9) separate internal memorandums?*

that were submitted by FIT wherein they assessed outside training

programs that were attended by a FIT supervisor. The FIT supervisor

identified the name of each course, the dates the course was attended,

the location where it was attended and provided some basic, broad topical

areas the course addressed. In each of the memorandums we reviewed,

the FIT representative stated, "After participating in this course | conclude

that this course did in fact fulfill requirements set forth in Paragraph 64 to

have Internal Affairs Bureau personnel received training in investigative
protocols."’? The monitoring team reviewed this documentation and

appreciated the effort that the FIT supervisor took to evaluate the

relevance of the courses. Building upon these efforts by building and

refining a training oversight system and vetting training programs will be a

genuine benefit to APD as they progress. However, based on the records

we were provided, we believe that (at least some of) these courses

addressing "investigative protocols" relative to APD use of force

investigations is probably a very liberal assessment. For instance, one

memor andum concluded that attending a
Courseo fédid in fact fulfill éd CASA t
Paragraph 64, which deals with training requirements for IAB personnel.”

While the course may have a tangential relationship to force

investigations, to suggest that it meets training needs related to APD force
"Investigative protocols” is a reach. We do not concur with this

assessment, and it brings into question the level of sophistication and
Atomgmdednesso on critical CASA issues
use of these external training processes as sole compliance measures.

The monitoring team requested data on serious use of force investigations
that occurred between August 1, 2016, and December 31, 2016 and
reviewed records compiled by FIT and CIRT. FIT reported 33 separate
events during that timeframe and provided information concerning how

7L All nine memorandums were completed between October 24 and November 1, 2016. We were
not provided with a course syllabus or training materials the memorandums were based upon.

2 \We note the reference to a different CASA paragraph, but the point is relevant here.
73 |hi
Ibid.
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many "days (it took) to complete"” for 26 of those events. The average
amount of time it took FIT to complete their investigation was 14 days from
an event date.”* During our site visit, the monitoring team discussed
different contributing factors to the overall delay of serious use of force
investigations being submitted and CIRT noted that the initial investigation
conducted by FIT has had a direct impact on their ability to complete the
administrative investigation into a specific case.

CIRT reported 31 separate, serious-use-of-force investigations during the
same timeframe, involving 47 APD officers. We observed that the cases
were initiated between April 20, 2016 and December 21, 2016, all of which
were still pending investigation at the time of our data request. A separate
COB document we reviewed was a ledger of cases that were closed by
CIRT between August 1, 2016 and December 31, 2016. In that date range
CIRT reported 18 separate, serious use of force cases being closed. Of
those 18 cases, only 2 were completed within two months, which
calculates to an 11% compliance rate with the CASA. We noted that 13
cases took more than 4 months to complete and 9 cases extended past 6
months until their completion by CIRT. This type of turnaround time for
the completion of a serious use of force investigation, which does not
include the amount of time it takes to schedule the case for an FRB
review, has a profound impact on the timely remediation of performance
deficiencies, identification of training needs and the imposition of
discipline, when appropriate.

We have noted repeatedly that our impression is that staffing currently
may be sub-optimal to handle the present workload, based upon the work
flow data we have reviewed. As we have noted previously, this causes
concern for several reasons: First, timely feedback is delayed, which
means that deficiencies take longer to detect and remediate. We have
noted that this is especially crucial during early stages of an organizational
reform process. Although the Force Review Board (FRB) does review a
small sample of investigations, the monitoring team does not regard that
as a sufficiently robust level of oversight. During our site visit we were told
t hat a proposal to create a ACentr al
that may address some of these issues. Whether that unit has been
implemented is unknown at this time, but will be followed up in the coming
months.

Results
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

4 The case completion rate ranged from 0 to 86 days.
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Recommendation 4.7.47a: Complete an externally developed and

executed manpower needs assessment for CIRT and FIT. The

assessment should be completed using hard data regarding

workload, average time to complete investigative phases,

supervision levels required, and managerial processes that may be

i mpl ement ed t oeriowowhki |semamati nt ai ni ng the abil
established goals.

Recommendation 4.7.47b: Once the needs assessment is complete,
commit to optimum staffing within six months.

Recommendation 4.7.47c: Report the goals, timelines, milestones,
and quality con trol points suggested by the study, and effectiveness
CIRT/IRT in meeting operational objectives to the Chief of Police and
through the chief to Council.

4.7.48 Assessing Compliance with Paragraph 61: Criminal and Civil
Force Investigations

Paragraph 61 stipulates:

ifiThe I nternal Af fairs Bureau wil/|l be responsible for
criminal and administrative investigations, except as stated in

Paragraph 60. The Internal Affairs Bureau shall include sufficient

personnel who are specially trained in bot  h criminal and

admi ni strative investigations. 0

Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 61. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the imposition
of discipline. SOP 2-05 has been recast as SOP 7i 1, the Critical Incident
Review Team (CIRT) responsibilities are now codified in SOP 7-2, the
Force Investigation Team (FIT) responsibilities or now codified in SOP 7-
3, Complaints Involving Department Policy or Personnel is now codified in
SOP 3-41 and the Discipline System is now codified SOP 3-46. We note
that FIT, previously referred to as the Investigative Response Team (IRT),
has reverted back to its previous name.”® Because these policies provide
the foundation for training and field implementation, the monitoring team

5 Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT.
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requested copies of any documentation of training PAB personnel have
received with respect to their relevant SOP's.’® The monitoring team was
provided with PowerDMS records related to these policies and also and
interoffice memorandum dated October 12, 2016, entitled "Garrity
Advisements" authored by the Commander of IAD to his personnel. We
were provided with numerous certificates of attendance, primarily
originating from courses developed outside of APD, which we expect were
intended to demonstrate their personnel were appropriately trained. We
were also provided with a series of interoffice memorandums that were
prepared by FIT. These memorandums were internal assessments of
exterior training courses that were attended by FIT detectives, again we
expect with the intention of demonstrating that the content of the courses
met certain provisions of the CASA. Finally, during its November 2016 site
visit the monitoring team met with IA personnel to discuss how APD
intended to address the training requirements related to delivering the
content of their internal policies and handbook.

As we have noted previously, from our reviews and discussions with both
FIT, CIRT and IA staff, APD has erected a strong firewall that permits a
one-way flow from FIT to IA, but not the reverse. During our November
2016 site visit the monitoring team discussed information breakdowns that
occurred in a specific, previously reported, serious use of force case and
how a FIT investigation into potential criminal liability was hindered (even
diminished) because they were not privy to the same information as
another organizational entity. The monitoring team respects APD's desire
to segregate the information between a criminal and administrative
investigations, and the differences between voluntary and compelled
statements. That said, all roads of information meet eventually under the
same APD command structure. How APD will reconcile one lane of
information that may contradict, or hinder the effectiveness of the other, is
an open question. However, it is a question that has been asked on more
than one occasion by the monitoring team without resolution. We were
told that APD continues to refine the interaction between FIT and CIRT
and have discussed extensively how the two units will interact and share
information appropriately and within policy.

Results

To reach Secondary compliance, APD must first demonstrate that it

adequately trained PAB persodnel on the unit
protocols. (Included with those policies is a handbook T or System

Manual - that was created by IA.) In preparation of this report the

monitoring team requested records that would allow us to evaluate

Secondary compliance. Based on the records we reviewed, APD has not

76 The materials requested included lesson plans, training orders and attendance records.
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demonstrated that they have developed adequate training to deliver the
content of their governing policies, procedures and handbook. We were,
however, provided extensive documentation in the form of attendance
certificates for a host of different external training programs that have
been attended by members of IA, CIRT and FIT. We note that the City
contends this paragraph Andoesnoét
draft of this report. We are bewildered by this comment. Some form of
formalized delivery of content and testing (even if it is done in the routine
daily course of business via enhanced supervisory review and
intervention) is required for any major policy change. Such contentions
reinforce our concerns that APD is out-of-touch with normally accepted
police practices. The firead and
has been eschewed by effective police agencies for decades.

While the records we reviewed demonstrate a legitimate and sincere
commitment on the part of APD to provide IA/CIRT/FIT members with
training related to their jobs, it is still unclear to the monitoring team
whether the training programs they attend are properly vetted prior to
attending them. Likewise, it is unclear whether any remedial discussion
occurs with a member of APD if/when they attend an outside course that
provides instruction that is inconsistent with their own policies and the
CASA. These measures are important because the oversight of
organizational training is critical to APD's success.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.48a: Perform a careful, comprehensive,
inclusive Job -Task Analysis of all currently assigned IA job classes
(this may require ext ernal assistance).

Recommendation 4.7.48 b: Once the JTA is complete, develop a
listing of needed skills and competencies;

Recommendation 4.7.48c : ldentify current skill -sets possessed by
current | A personnel, and conduct

Recommendatio n 4.7.48d: Determine what missing skill -sets need to
be developed;

Recommendation 4.7.48e: Assess external training modalities to
identify in advance which ones train and develop the missing skill
sets;

require tra

under st and?o

a AGap Ana
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Recommendation 4.7.48f: Either develop the neede d training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively needed skill sets that

wi || f i | Fsetdefideocses. dMake holassignments to external
training unless APD can verify that  the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designated skill set.

Recommendation 4.7.48g: Maintain records regarding skill set

deficiencies and external training events skills tra ining, and follow -

upwithpost -t r ai ning anal yses of each externally t
ability to meet performance goals related to

4.7.49 Assessing Compliance with Paragraph 62: Revision of IAB
Manual

Paragraph 62 stipulates:

i Wi t ¢iximonths from the Effective Operational Date, APD
shall revise the Internal Affairs Bureau manual to include the
following:

a) definitions of all relevant terms;
b) procedures on report writing;
¢) procedures for collecting and processing evi dence;

d) procedures to ensure appropriate separation of criminal
and administrative investigations in the event of compelled
subject officer statements;

e) procedures for consulting with the District Attor
Office or the USAO, as appropriate, including ensuring that

administrative investigations are not unnecessarily delayed

while a criminal investigation is pending;

f) scene management procedures; and

g0 management procedures. 0
Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 62. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of: uses of force, misconduct
that may be identified as a result of those investigations and the imposition
of discipline. SOP 2-05 has been recast as SOP 7i 1, the Critical Incident
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Review Team (CIRT). Responsibilities for CIRT are now codified in SOP
7-2. Force Investigation Team (FIT) responsibilities are now codified in
SOP 7-3. Complaints Involving Department Policy or Personnel is now
codified in SOP 3-41 and the Discipline System is now codified SOP 3-46.

We note that FIT, previously referred to as the Investigative Response
Team (IRT), has reverted back to its previous name.”” Because these
policies provide the foundation for training and field implementation, the
monitoring team requested copies of any documentation of training PAB
personnel have received with respect to their relevant SOP's.”® The
monitoring team was provided with PowerDMS records related to these
policies and also and interoffice memorandum dated October 12, 2016,
entitled "Garrity Advisements" authored by the commander of 1AD to his
personnel. We were provided with numerous certificates of attendance,
primarily originating from courses developed outside of APD, which were
intended to demonstrate their personnel were appropriately trained. We
were also provided with a series of interoffice memorandums that were
prepared by FIT. These memorandums were internal assessments of
exterior training courses that were attended, with the intention of
demonstrating that the content of the courses met certain provisions of the
CASA. Finally, during its November 2016 site visit the monitoring team
met with IA personnel to discuss how APD intended to address the
training requirements related to delivering the content of their internal
policies and handbook.

Results

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT. We note that the City contends this
paragrapbt idegegsinre trainingo in its comments
report. We are bewildered by this comment. Some form of formalized
delivery of content and testing (even if it is done in the routine daily course
of business via enhanced supervisory review and intervention) is required

m Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT. This type of administrative oversight demonstrates a lack of attention to
detail when managing policies.

8 The materials requested included lesson plans, training orders and attendance records.
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for any major policy change. Such a contention reinforces our concerns

that APD is out-of-touch with normally accepted police practices. The

Aread and understando statement regarding po
by effective police agencies for decades.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.4 9a: Perform a careful, comprehensive,
inclusive Job -Task Analysis of all currently assigned IA job classes
(this ma y require external assistance).

Recommendation 4.7.49b : Once the JTA is complete, develop a
listing of needed skills and competencies;

Recommendation 4.7.49¢ : ldentify current skill -sets possessed by
current | A personnel, and conduct a fAnGap Ana

Recommendation 4.7.49d: Determine what missing skill -sets need to
be developed;

Recommendation 4.7.49e: Assess external training modalities to
identify in advance which ones train and develop the missing skill
sets;

Recommendation 4.7.49f: Either deve lop the needed training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively needed skill sets that

wi | | f i | lsetdefideeoces. Méke holassignments to external
training unless APD ca n verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designated skill set.

Recommendation 4.7.49g: Maintain records regarding skill set

deficiencies and external training even ts skills training, and follow -

upwithpost -t r ai ni ng anal yses of each externally t
ability to meet performance goals related to

4.7.50 Assessing Compliance with Paragraph 63: Staffing IAB

Paragraph 63 stipulates:

i Whin ten months from the Effective Date, APD shall ensure that
there are sufficient trained personnel assigned to the Internal

Affairs Bureau to fulfill the requirements of this Agreement. APD

shall ensure that all serious uses of force are investigated ful ly and
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fairly by individuals with appropriate expertise, independence, and

investigative skills so that uses of force that are contrary to law or

policy are identified and appropriately resolved; that policy,

training, equipment, or tactical deficienciesr  elated to the use of

force are identified and corrected; and that investigations of

sufficient quality are conducted so that officers can be held

accountable, if necessary. At the discretion of the Chief, APD may

hire and retain personnel, or reassign curr  ent APD employees, with

sufficient expertise and skills to the Internal

Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 62. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of: uses of force, misconduct
that may be identified as a result of those investigations and the imposition
of discipline. SOP 2-05 has been recast as SOP 71 1, the Critical Incident
Review Team (CIRT). Responsibilities for CIRT are now codified in SOP
7-2. Force Investigation Team (FIT) responsibilities are now codified in
SOP 7-3. Complaints Involving Department Policy or Personnel is now
codified in SOP 3-41 and the Discipline System is now codified SOP 3-46.

Results

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT.

The monitoring team requested data on serious use of force investigations
that occurred between August 1, 2016, and December 31, 2016 and
reviewed records compiled by FIT and CIRT. FIT reported 33 separate
events during that timeframe and provided information concerning how
many "days (it took) to complete” for 26 of those events. The average
amount of days it took FIT to complete their investigation was 14 from an
event date.” During our site visit the monitoring team discussed different
contributing factors to the overall delay of serious use of force

9 The case completion rate ranged from O to 86 days.
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investigations being submitted and CIRT noted that the initial investigation
conducted by FIT has a direct impact on their ability to complete the
administrative investigation into a specific case.

CIRT reported 31 separate serious use of force investigations during the
same timeframe, involving 47 APD officers. We observed that the cases
were initiated between April 20, 2016, and December 21, 2016, all of
which were still pending investigation at the time of our data request. A
separate COB document we reviewed was a ledger of cases that were
closed by CIRT between August 1, 2016 and December 31, 2016. In that
date range CIRT reported 18 separate serious use of force cases being
closed. Of those 18 cases, only 2 were completed within two months
which calculates to an 11% compliance rate with the CASA. We noted
that 13 cases took more than 4 months to complete and 9 cases extended
past 6 months until their completion by CIRT.

The monitoring team assumes that the question of whether IAD has sufficient
trained personnel to handle its workload, to ensure the timely processing of force
investigations and CIRT reviews, is a continual APD assessment. _As noted
earlier, we see adequate staffing and training for IAS personnel as a critical issue
in the compliance process.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7. 50a: Perform a careful, comprehensive,
inclusive Job -Task Analysis of all currently assigned IA job classes
(this may require external assistance).

Recommendation 4.7. 50b: Once the JTA is complete, develop a
listing of needed skills and ¢ ompetencies;

Recommendation 4.7. 50c: Identify current skill -sets possessed by
current | A personnel, and conduct a fAGap Ana

Recommendation 4.7.50d: Determine what missing skill -sets need to
be developed;

Recommendation 4.7. 50e: Assess externa | training modalities to
identify in advance which ones train and develop the missing skill
sets;

Recommendation 4.7. 50f: Either develop the needed training in -

house or procure it by sending IAB personnel to external training
events that are known to pr ovide effectively needed skill sets that
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wi | | f i | lsetdefidedcses. Méke holassignments to external
training unless APD can verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treat ment of the designated skill set.

Recommendation 4.7. 50g: Maintain records regarding skill set

deficiencies and external training events skills training, and follow -

upwithpost -t r ai ni ng analyses of each externally t
abilityto meetper f or mance goals related to fAinewodo ski

4.7.51 Assessing Compliance with Paragraph 64: Training IAB
Personnel

Paragraph 64 stipulates:

AfBefore performing force investigations, I nternal Af f
personnel shall receive force investigation trai ning that includes, at

a minimum, the following areas: force investigation procedures;

call -out and investigative protocols; proper roles of on -scene

counterparts such as crime scene technicians, the Office of the

Medical Investigator, District Attorney st aff, the Multi -Agency Task

Force, City Attorney staff, and Civilian Police Oversight Agency

staff; and investigative equipment and techniques. Internal Affairs

Bureau personnel shall also receive force investigation annual in -

service training.?o

Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 64. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the
imposition of discipline. SOP 2-05 has been recast as SOP 7i 1, the
Critical Incident Review Team (CIRT) responsibilities are now codified in
SOP 7-2, the Force Investigation Team (FIT) responsibilities or now
codified in SOP 7-3, Complaints Involving Department Policy or
Personnel is now codified in SOP 3-41 and the Discipline System is now
codified SOP 3-46. We note that FIT, previously referred to as the
Investigative Response Team (IRT), has reverted back to its previous
name, the Force Investigation Team.

Because these policies provide the foundation for training and field
implementation, the monitoring team requested copies of any

80 Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT. This type of administrative oversight demonstrates a lack of attention to
detail when managing policies.
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documentation of training PAB personnel have received with respect to
their relevant SOP's.8! The monitoring team was provided with
PowerDMS records related to these policies and also an interoffice
memorandum dated October 12, 2016, entitled "Garrity Advisements"
authored by the commander of IAD to his personnel. We were provided
with numerous certificates of attendance, primarily originating from
courses developed outside of APD, which were intended to demonstrate
their personnel were appropriately trained. We were also provided with a
series of interoffice memorandums that were prepared by FIT. These
memorandums were internal assessments of exterior training courses
that were attended, with the intention of demonstrating that the content of
the courses met certain provisions of the CASA. Finally, during its
November 2016 site visit the monitoring team met with 1A personnel to
discuss how APD intended to address the training requirements related
to delivering the content of their internal policies and handbook.

Results

With respect to Compliance levels with this paragraph, the monitoring
team notes that Primary compliance was achieved during IMR-4. APD
accomplishes their responsibilities through a multi-unit response model
that primarily combines the efforts of FIT and CIRT. We have discussed
conducting a criminal investigation following every serious use of force

with APD on multiple occasions. I nitiat:i

investigation is a provision APD has implemented on their own. To the
extent it complicates and exacerbates APD staffing levels and workloads,
the monitoring team reiterates here that there is no automatic CASA
requirement that a criminal investigation be conducted into every serious

ng

a

use of force. Whil e APD h-asforpataetdsatmrnis

cases through the investigative process, we also note consternation that

has been exhibited by the APOA over this issue. During our last site visit

the monitoring team had an opportunity to meet with APOA

representatives who reiterated their concerns in this and other areas of

APDG6s approach to CASA compliance. We

recei

to whether fAautomatico cri minal il nvestigati o

cooperation of APD officers when providing statements to investigators.
We will continue to monitor this aspect
serious uses of force.

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook i or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have

81 The materials requested included lesson plans, training orders and attendance records.
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developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT.

While the records we reviewed demonstrate a legitimate and sincere

commitment on the part of APD to provide IA/CIRT/FIT members with

training related to their jobs, it is still unclear to the monitoring team

whether the training programs they attend are properly vetted prior to

attending them. Li kewise, itdéds unclear whet
occurs with a member of APD if/when they attend an outside course that

provides instruction that is inconsistent with their own policies and the

CASA. These measures are important because the oversight of

organizational training is critical to APD's success. The monitoring team

has had multiple conversations, with multiple units, within APD and

discussed the importance of the oversight of outside training programs.

We have also provided our perspective on the prospects of having outside

programs (which are not customized to the specific needs of APD) meet

the specific provisions within each paragrap
intention to advance outside training programs as evidence they meet

each of the specific provisions of the CASA paragraphs, it is their

responsibility to collect and organize all the training materials (not

certificates alone) and highlight how the content of programs directly

addresses the CASA requirements.

The monitoring team was provided nine (9) separate internal

memoranda® that were submitted by FIT wherein they assessed outside

training programs that were attended by a FIT supervisor. In each

memorandum, the FIT supervisor identified the name of the course, the

dates the course was attended, the location where it was attended and

provided some basic, broad topical areas the course addressed. In each

of the memorandums we reviewed, the FIT representative stated, "After

participating in this course | conclude that this course did in fact fulfill

requirements set forth in Paragraph 64 to have Internal Affairs Bureau

personnel received training in investigative protocols." The monitoring

team reviewed this documentation and appreciates the effort that the FIT

supervisor took to evaluate the relevance of the courses. However, based

on the record we were provided, without more, we believe these courses

addressing "investigative protocols” relative to APD use of force

investigations is probably a liberal assessment. For instance, one

memor andum concluded that attending a AChil d
Courseo diidlliéndo f@GASA ftundi ni ng requirements p
Paragraph 64. While the course may have a tangential relationship to

82 All nine memorandums were completed between October 24 and November 1, 2016. We were
not provided with a course syllabus or training materials the memorandums were based upon.
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force investigations, to suggest that it meets training needs related to APD
force "investigative protocols" appears to us to be a significant reach.

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7. 51a: Perform a careful, comprehensive,
inclusive Job -Task Analysis of all currently assigned IA job classes
(this may requ ire external assistance).

Recommendation 4.7. 51b: Once the JTA is complete, develop a
listing of needed skills and competencies;

Recommendation 4.7. 51c: Identify current skill -sets possessed by
current | A personnel, and conduct a fAGap Ana

Recommendation 4.7.51d: Determine what missing skill  -sets need to
be developed;

Recommendation 4.7. 51le: Assess external training modalities to
identify in advance which ones train and develop the missing skill
sets;

Recommendation 4.7. 51f: Either develo p the needed training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively needed skill sets that

wi | | f i | lsetdefidedcses. Make holassignments to external
training unless APD can verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designated skill set.

Recommendation 4.7. 51g: Maintain records regarding skill set

deficiencies and external training event s skills training, and follow -

upwithpost -t r ai ni ng analyses of each externally t
ability to meet performance goals related to

4.7.52 Assessing Compliance with Paragraph 65: Referral of Force
Investigations to MATF

Paragraph 65 stipulates:

iWhere appropriate to ensure the fact and appearance
impartiality and with the authorization of the Chief, APD may refer a
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serious use of force or force indicating apparent criminal conduct

by an officer to the Multi -Agency TaskFor ce f or i nvestigation. o

Methodology

All MATF-related cases reviewed for this reporting period were classified

as dAstild]l pending. 0 We were unable to eval ua
time.

Results

To reach Secondary compliance APD must first demonstrate that it adequately
trained PAB personnel on its own policies and protocols. (Included with those
policies is a handbook i or System Manual - that was created by IA) In
preparation of this report the monitoring team requested records that would allow
us to evaluate Secondary compliance. Based on the records we reviewed, APD
has not demonstrated that they have developed adequate training to deliver the
content of their governing policies, procedures and handbook. We were,
however, provided extensive documentation in the form of attendance certificates
for a host of different external training programs that have been attended by
members of IA, CIRT and FIT.

The monitoring team requested data for any serious use of force cases that were
referred to and/or investigated by the MATF between August 1, 2016, and
December 31, 2016. We were provided an internal case ledger that included two
separate case events (A critical firearms discharge and an OIS). Itis our
understanding that these cases are still pending a complete review by APD, prior
to referral to MATF, thus referral to MATF is not feasible until that review is
complete.

Primary: In Compliance
Secondary: Not Able to Evaluate
Operational: Not Able to Evaluate

4.7.53 Assessing Compliance with Pa  ragraph 66: MATF Assistance
to IAB

Paragraph 66 stipulates:

ATo ensure that cri minal and administrative inves
remain separate, APDO6s Violent Crimes Section may
the Internal Affairs Bureau or the Multi  -Agency Task Force

in the investigat ion of any serious use of force, as defined

by this Agreement, including critical firearm discharges, in -

custody deaths, or police -initiated actions in which a death

or serious physical injury occurs. 0
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Methodology

The monitoring team requested data for any serious use of force cases
that were referred to and/or investigated by the MATF between August 1,
2016, and December 31, 2016. We were provided an internal case
ledger that included two separate case events (A critical firearms
discharge and an OIS). Itis our understanding that these cases are still
pending a complete review by APD, prior to referral to MATF, thus
referral to MATF is not feasible until that review is complete.

Results

During our November 2016 site visit the monitoring team discussed
information breakdowns that occurred in a specific, previously reported,
serious use of force case and how an APD investigation into potential
criminal liability was hindered (even diminished) because involved units
were not privy to the same information. The monitoring team respects
APD's desire to segregate the information between a criminal and
administrative investigations, and the differences between voluntary and
compelled statements. That said, all roads of information meet eventually
under the same APD command structure. How APD will reconcile one
lane of information that may contradict, or hinder effectiveness, of the
other is an open question. It is a question that has been asked on more
than one occasion by the monitoring team without complete resolution.

We were told that APD continues to refine the interaction between FIT and
CIRT and have discussed extensively how the two units will interact and
share information appropriately and within policy. We sense a
hypersensitivity to information security, which is important. Since the
CIRT administrative investigation is expected to continue concurrently with
the FIT investigation, we express our observations for consideration
before a complex, unanticipated situation occurs where two tracks of
information may be inconsistent.

To reach Secondary compliance APD must first demonstrate that it adequately
trained PAB personnel on its own policies and protocols. (Included with those
policies is a handbook i or System Manual - that was created by IA) In
preparation of this report the monitoring team requested records that would allow
us to evaluate Secondary compliance. Based on the records we reviewed, APD
has not demonstrated that they have developed adequate training to deliver the
content of their governing policies, procedures and handbook. We were,
however, provided extensive documentation in the form of attendance certificates
for a host of different external training programs that have been attended by
members of IA, CIRT and FIT.
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The monitoring team requested data for any serious use of force cases that were
referred to and/or investigated by the MATF between August 1, 2016, and
December 31, 2016. We were provided an internal case ledger that included two
separate case events (A critical firearms discharge and an OIS). Itis our
understanding that these cases are still pending investigation or a complete
review by APD.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7. 53a: Perform a careful, comprehensive,
inclusive Job -Task Analysis of all currently assigned IA job classes
(this may require external assistance).

Recommendation 4.7. 53b: Once the JTA is complete, develop a
listing of needed skills and competencies;

Recomm endation 4.7. 53c: Identify current skill -sets possessed by
current | A personnel, and conduct a AnGap Ana

Recommendation 4.7.53d: Determine what missing skill -sets need to
be developed;

Recommendation 4.7. 53e: Assess external training modalitie s to
identify in advance which ones train and develop the missing skill
sets;

Recommendation 4.7.53f: Either develop the needed training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively nee  ded skill sets that
wi | | f i | lsetdefidedces. Méke holassignments to external
training unless APD can verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designate d skill set.

Recommendation 4.7. 53g: Maintain records regarding skill set

deficiencies and external training events skills training, and follow -

upwithpost -t r ai ni ng analyses of each externally t
ability to meet performance goalsrelate d t o finewo skill sets.

4.7.54 Assessing Compliance with Paragraph 67: Notice to External
Agencies of Criminal Conduct in Use of Force

Paragraph 67 stipulates:
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AThe Chief shall notify and consul't wi th
Office, the Federal Bureau o f Investigation, and/or the USAO, as

appropriate, regarding any use of force indicating apparent criminal

conduct by an officer or evidence of criminal conduct by an officer

di scovered during a misconduct investigation.

Methodology

The monitoring team requested that APD provide copies of any documentation
that demonstrates that they are consulting with either the District Attorney's
Office or the US Attorney's Office. The request was to determine whether APD,
during the course of a serious use of force investigation, seeks an opinion where
there is potential criminal liability for an APD officer. The monitoring team was
provided two documents: 1) An internal FIT memorandum, dated August 29,

2016, that documented steps a FIT detective took [IMR-5-002] to seek an opinion

he

)

of the District Attorney's Office; and

dated August 24, 2016, that was directed back to FIT wherein they indicate that
an officer's actions did not constitute grounds for a criminal charge. The
monitoring team was not provided with copies of the reports or videos that were
associated with this request.

We note that this investigation was reportedly assigned to the FIT
detective on July 28, 2016, and his original request was directed to the
District Attorney's Office on August 11, 2016. Based on the
documentation that was provided to the monitoring team it is unclear
specifically what documents and videos were provided to the District
Attorney's Office for review, although there is some description in the letter
that is communicated back to APD by the District Attorney that reviewed
the case. That said, we expect that the District Attorney made their
determination based on a sufficient record. In the future, we will request
from APD a more specific record of information that exists for a case, and
compare it against the information that is submitted to the prosecutorial
entity that renders an opinion. Finally, we commented in previous
reports, as well as in Paragraph 22 of this report on the significant delays
with APD submitting OIS cases to the
delays APD experiences getting responses back.®3 While we appreciate
the complexity of those investigations as compared to most others. The
monitoring team is cognizant of these delays since many of the same
investigators or involved with the submissions to the District Attorney's
Office.

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was

83 We have also commented on the extensive amount of time it takes for APD to complete
investigations and submit them to the DAOGs

147

Di

Di str

2) A

stri

of fice f

C

or



Case 1:14-cv-01025-RB-SMV Document 274 Filed 05/02/17 Page 150 of 405

created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT. APD clearly places a premium on providing
training to their personnel. As noted elsewhere, the proper vetting,
management and oversight of that training is crucial. We have not seen
any documentation that APD currently has in place a standardized method
of approval for outside training.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.54a : APD should develop p olicy and training
requiring such referrals to track the exact inventory of items that go
back and forth for these reviews and provide more specificity 84

4.7.55 Assessing Compliance with Paragraph 68: Consultation with
External Agencies and Compelled St atements

Alf the Internal Af fairs Bureau determines that a cé
criminally, or where APD requests a criminal prosecution, the

Internal Affairs Bureau will delay any compelled interview of the

target officer(s) pending consultation with the Di strict Attorneyods

Office or the USAOQ, consistent with Paragraph 186. No other part of

the investigation shall be held in abeyance unless specifically

authorized by the Chief in consultation with the agency conducting

the criminal investigation. 0

Methodolo gy

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 68. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the
imposition of discipline. SOP 2-05 has been recast as SOP 7i 1, the
Critical Incident Review Team (CIRT) responsibilities are now codified in
SOP 7-2, the Force Investigation Team (FIT) responsibilities or now
codified in SOP 7-3, Complaints Involving Department Policy or
Personnel is now codified in SOP 3-41 and the Discipline System is now

84 Receipts of information may exist but they were not provided to the monitoring team.
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codified SOP 3-46. We note that FIT, previously referred to as the
Investigative Response Team (IRT), has reverted back to its previous
name, the Force Investigation Team.®> Because these policies provide
the foundation for training and field implementation, the monitoring team
requested copies of any documentation of training PAB personnel have
received with respect to their relevant SOP's.8 The monitoring team was
provided with PowerDMS records related to these policies and also an
interoffice memorandum dated October 12, 2016, entitled "Garrity
Advisements" authored by the commander of IAD, to his personnel. We
were provided with numerous certificates of attendance, primarily
originating from courses developed outside of APD, which were intended
to demonstrate their personnel were appropriately trained. We were also
provided with a series of interoffice memorandums that were prepared by
FIT. These memorandums were internal assessments of exterior
training courses that were attended, with the intention of demonstrating
that the content of the courses met certain provisions of the CASA.
Finally, during its November 2016 site visit the monitoring team met with
IA personnel to discuss how APD intended to address the training
requirements related to delivering the content of their internal policies and
handbook.

The monitoring team requested copies of any documentation that
demonstrated that APD are consulting with either the District Attorney's
Office or the US Attorney's Office and were provided COB
documentation.

Results

Cases that implicate the consultation requirement with the DA clearly
should call for high-level review and approval. It is unclear, to the
monitoring team, at what level this decision is currently being made, since
the documentation we reviewed was between a FIT detective and a
lieutenant. Whether the documentation went higher in the organization is
unknown, but if not, we find that to be a significant concern. As we noted
in IMR T 4, if the decision is never elevated expressly to the Chief

Executiveds level, it will be impossible for
requirements in Paragraphs 67 and 68.87 Thus policy work remains to be
done.

85 Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT. This type of administrative oversight demonstrates a lack of attention to
detail when managing policies.

86 The materials requested included lesson plans, training orders and attendance records.

87 Paragraph 186 requires the approval of the Chief, after consulting with a prosecuting attorney,
before taking a compelled statement.
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To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook i or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook. We were, however, provided
extensive documentation in the form of attendance certificates for a host
of different external training programs that have been attended by
members of IA, CIRT and FIT. APD clearly places a premium on providing
training to their personnel. As noted elsewhere, the proper vetting,
management and oversight of that training is crucial. We do not believe
that APD currently has in place a standardized, acceptable method of
approval for outside training.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.55a: D ocument via lesson plans, attendance
records, and test scores training related this paragraph as it relates
to internal policies;

Recommendation 4.7. 55b: The solution to IA external training
conundrum is simple. Perform a careful, comprehensive, inclusi ve
Job -Task Analysis of all currently assigned IA job classes (this may
require external assistance).

Recommendation 4.7. 55c: Once the JTA is complete, develop a
listing of needed skills and competencies;

Recommendation 4.7. 55d: ldentify current skill -sets possessed by
current | A personnel, and conduct a AnGap Ana

Recommendation 4.7.55e: Determine what missing skill ~ -sets need to
be developed;

Recommendation 4.7. 55f. Assess external training modalities to
identify in advance which ones train  and develop the missing skill
sets;

Recommendation 4.7. 55g: Either develop the needed training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively needed skill sets that
wi | | f i | lsetdefidedcses. Méke holassignments to external
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training unless APD can verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designated skill set.

Recommendation 4.7. 55h: Maintain records regarding skill set

deficiencies and external training events skills training, and follow -

upwithpost -t r ai ning anal yses of each externally t
ability to meet performance goals related to

4.7.56 Assessing Compliance with Paragraph 69: 1AB
Responsibilities in Serious Uses of Force

Paragraph 69 stipulates:

iln conducting its investigations of serious uses of
Agreement, the Internal Affairs Bureau shall:

a) respond to the scene a nd consult with the on -scene supervisor to
ensure that all personnel and subject(s) of use of force have been
examined for injuries, that subject(s) have been interviewed for complaints

of pain after advising the subject(s) of his or her rights, and that a Il officers
and/or subject(s) have received medical attention, if applicable;

b) ensure that all evidence to establish material facts related to the use of
force, including but not limited to audio and video recordings,
photographs, and other documentati on of injuries or the absence of
injuries is collected;

c) ensure that a canvass for, and interview of, withesses is conducted. In
addition, witnesses should be encouraged to provide and sign a written
statement in their own words;

d) ensure, consist ent with applicable law, that all officers withessing a
serious use of force by another officer provide a use of force narrative of
the facts leading to the use of force;

e) ensure that all officers involved in a use of force incident remain
separated u ntil each has been interviewed and never conduct group
interviews of these officers;

f) review all Use of Force Reports to ensure that these statements include
the information required by this Agreement and APD policy;

g) ensure that all Use of Force R eports identify all officers who were
involved in the incident, witnessed the incident, or were on the scene when
it occurred;

h) conduct investigations in a rigorous manner designed to determine the

facts and, when conducting interviews, avoid asking lea ding questions and

never ask officers or other witnesses any questions that may suggest legal
justifications for the officersé conduct;

i) record all interviews;
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j) consider all relevant evidence, including circumstantial, direct, and
physical evidence, as appropriate, and make credibility determinations, if
feasible;

k) make all reasonable efforts to resolve material inconsistencies between
the officer, subject, and witness statements, as well as inconsistencies
between the level of force described by  the officer and any injuries to
personnel or subjects; and

[) train all Internal Affairs Bureau force investigators on the factors to
consider when evaluating credibility, incorporating credibility instructions
provided to jurors.o

Methodology

The monitoring team was provided with PowerDMS records related to
these policies and also and interoffice memorandum dated October 12,
2016, entitled "Garrity Advisements" authored by the commander of IAD
to his personnel. In addition, we were also provided with numerous
certificates of attendance, primarily originating from courses developed
outside of APD, which were intended to demonstrate their personnel
were appropriately trained. We were also provided with a series of
interoffice memorandums that were prepared by FIT. These
memorandums were internal assessments of exterior training courses
that were attended, with the intention of demonstrating that the content of
the courses met certain provisions of the CASA. Finally, during its
November 2016 site visit the monitoring team met with IA personnel to
discuss how APD intended to address the training requirements related
to delivering the content of their internal policies and handbook.

Results

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook i or System Manual - that
was created by IA) In preparation of this report the monitoring team
requested records that would allow us to evaluate Secondary
compliance. Based on the records we reviewed, APD has not
demonstrated that they have developed adequate training to deliver the
content of their governing policies, procedures and handbook.

Primary: In Compliance
Secondary: Not In Compli ance
Operational: Not In Compliance

Recommendation 4.7. 56a: Document via lesson plans, attendance

records, and test scores training related this paragraph as it relates
to internal policies;
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Recommendation 4.7. 56b: The solution to IA external traini ng
conundrum is simple. Perform a careful, comprehensive, inclusive
Job -Task Analysis of all currently assigned IA job classes (this may
require external assistance).

Recommendation 4.7. 56¢: Once the JTA is complete, develop a
listing of needed skills a nd competencies;

Recommendation 4.7. 56d: ldentify current skill -sets possessed by
current | A personnel, and conduct a AGap Ana

Recommendation 4.7. 56e: Determine what missing skill -sets need
to be developed,

Recommendation 4.7. 56f: Assess ex ternal training modalities to
identify in advance which ones train and develop the missing skill
sets;

Recommendation 4.7. 56g: Either develop the needed training in -
house or procure it by sending IAB personnel to external training
events that are known to provide effectively needed skill sets that

wi | | f i | Fsetdefidedcses. Make holassignments to external
training unless APD can verify that the training venue or provider
actually has a plan and or course syllabus that includes an effective
treatment of the designated skill set.

Recommendation 4.7. 56h: Maintain records regarding skill set

deficiencies and external training events skills training, and follow -

upwithpost -t r ai ni ng analyses of each externally t
abiltytomeet perf ormance goals related to fAnewbo

4.7.57 Assessing Compliance with Paragraph 70: Use of Force Data
Reports

Paragraph 70 stipulates:

iThe I nternal Af fairs Bureau shall compl ete an initi
Data Report through the chain of comm and to the Chief as soon as

possible, but in no circumstances later than 24 hours after learning

of the use of force. o

Methodology

Members of the monitoring team reviewed IAB training records related to
completion of the Initial Use of Force Data Report.
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Results

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 70. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the
imposition of discipline. SOP 2-05 has been recast as SOP 7i 1, the
Critical Incident Review Team (CIRT) responsibilities are now codified in
SOP 7-2, the Force Investigation Team (FIT) responsibilities or now
codified in SOP 7-3, Complaints Involving Department Policy or
Personnel is now codified in SOP 3-41 and the Discipline System is now
codified SOP 3-46.

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was
created by IA). In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records provided by the department, APD has not demonstrated that
they have developed adequate training to deliver the content of their
governing policies, procedures and handbook.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.57: Formalize and document IAB training
protocols relative to  internal policy requiremen ts. Such training
cannot be outsourced to external training providers unless they are
specifically tailored to APD IAB internal policy requirements.

4.7.58 Assessing Compliance with Paragraph 71.: IAS Investigative
Timelines

Paragraph 71stipulates:

fi T éninternal Affairs Bureau shall complete administrative
investigations within two months after learning of the use of force.
Any request for an extension to this time limit must be approved by
the commanding officer of the Internal Affairs Bureau through
consultation with the Chief or by the Chief. At the conclusion of
each use of force investigation, the Internal Affairs Bureau shall
prepare an investigation report. The report shall include:

a) a narrative description of the incident, including a precise
description of the evidence that either justifies or fails to justify the
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of ficerbés conduct based on the Internal Af fairs Bur ez:
independent review of the facts and circumstances of the incident;
o]

b) documentation of all evidence that was gathered, in  cluding
names, phone numbers, addresses of witnesses to the incident,

and all underlying Use of Force Data Reports. In situations in which
there are no known witnesses, the report shall specifically state this
fact. In situations in which witnesses were pr  esent but
circumstances prevented the author of the report from determining

the identification, phone number, or address of those witnesses,

the report shall state the reasons why. The report should also

include all available identifying information for an yone who refuses
to provide a statement; O

c) the names of all other APD officers or employees witnessing the
use of force; O

dthe I nternal Af fairs Bureauds narrative evaluating
force, based on the evidence gathered, including a determinatio n of
whet her the officerds actions complied with APD pol i

and federal law; and an assessment of the incident for tactical and
training implications, including whether the use of force could have
been avoided through the use of de -escalation tec hniques or lesser
force options; O

e) if a weapon was used by an officer, documentation that the
of ficerdéds certification and training for the weapon v
the time of the incident; and O

f) the complete disciplinary history of the target officers involved in
the use of force. 0O

Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 71. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
that may be identified as a result of those investigations and the
imposition of discipline. SOP 2-05 has been recast as SOP 7i 1, the
Critical Incident Review Team (CIRT) responsibilities are now codified in
SOP 7-2, the Force Investigation Team (FIT) responsibilities or now
codified in SOP 7-3, Complaints Involving Department Policy or
Personnel is now codified in SOP 3-41 and the Discipline System is now
codified SOP 3-46. We note that FIT, previously referred to as the
Investigative Response Team (IRT), has reverted back to its previous
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name, the Force Investigation Team.®® Because these policies provide
the foundation for training and field implementation, the monitoring team
requested copies of any documentation of training PAB personnel have
received with respect to their relevant SOP's.8 The monitoring team was
provided with PowerDMS records related to these policies and also and
interoffice memorandum dated October 12, 2016, entitled "Garrity
Advisements" authored by the commander of IAD to his personnel. We
were provided with numerous certificates of attendance, primarily
originating from courses developed outside of APD, which were intended
to demonstrate their personnel were appropriately trained. Finally, during
its November 2016 site visit the monitoring team met with 1A personnel to
discuss how APD intended to address the training requirements related
to delivering the content of their internal policies and handbook.

Results

The monitoring team requested data on serious use of force investigations that
occurred between August 1, 2016, and December 31, 2016 and reviewed
records compiled by FIT and CIRT. Fit reported 33 separate events during that
timeframe and provided information concerning how many "days to complete”
were recorded for 26 of those events. The average amount of days it took FIT to
complete their investigation was 14 days from an event date.®® The monitoring
team discussed different contributing factors to the overall delay of serious use of
force investigations being submitted and CIRT noted that the initial investigation
conducted by FIT has a direct impact on their ability to complete the
administrative investigation into a specific case.

APD CIRT reported 31 separate serious use of force investigations during the
same timeframe, involving 47 APD officers. We observed that the cases were
initiated between April 20, 2016, and December 21, 2016, all of which are still
pending investigation. In a separate document reviewed by the monitoring team
we were provided with a list of cases that were closed between August 1, 2016
and December 31, 2016. In that date range CIRT reported 18 separate serious
use of force cases being closed. Of those 18 cases, only 2 were completed
within two months which calculates to an 11% compliance rate with the CASA.
We noted that 13 cases took more than 4 months to complete and 9 cases
extended past 6 months until their completion by CIRT. This type of turnaround
time for the completion of a serious use of force investigation, which does not
include the amount of time it takes to schedule the case for an FRB review, has a
profound impact on the timely remediation of performance deficiencies and
imposition of discipline, when appropriate.

88 Although the SOP's for IAS and CIRT were promulgated on the same date as the FIT SOP,
they still refer to IRT. This type of administrative oversight demonstrates a lack of attention to
detail when managing policies.

89 The materials requested included lesson plans, training orders and attendance records.
9 The case completion rate ranged from O days to 86 days.
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The monitoring team has previously commented on several significant
concerns that we believe are general in nature. These issues have
included APD improperly extending Garrity provisions to witness officers,
and extending Garrity provisions much earlier than required by case law or
standard practice in the field. During our June 2016 site visit we became
aware that 1A was extending Garrity to witness officers during their
investigations.®? It was unclear under what procedural, policy, contractual
of prosecutorial authority Garrity was being extended, therefore, the
monitoring team requested APD to provide an explanation.

In addition,th e moni toring team reqémwalted that APD
document, record or collective bargaining agreement (CBA) provision that

requires the application of Garrity provisions to witness officers in use of

force or I A investigations. o

In response to that request APD reported to the monitoring team that they

were unaware of any documentation that mandated Garrity be extended to

witness officers in use of force or IA investigations. However, the

monitoring team was advised that IA has had a long-standing practice of

extending Garrity to witness officers and that the APOA has an

expectation of APD officers receiving Garrity. The monitoring team was

further advised that, internally, APD had been discussing the application of

Garrity to witness officers and that as of July 21, 2016, IAS investigators

had been instructed to no longer read Garrity to witness officers in IAS

investigations. The monitoring team reviewed an interoffice memorandum

from the Commander of IAD (To all IAD Personnel), dated October 12,

2016, wherein he directed that, "In July, | instructed you to cease reading

Garrity advisements to witnesses in administrative investigations. Given

our Legal Divisionds interpretation of the p
IAD will currently not be giving Garrity advisements in administrative

investigations unless there is a reasonable likelihood of criminal

investigation or prosecution of the subject
Al AD personnel are reminded to notify their
is a reasonable likelihood of criminal investigation or prosecution of the

subject employee. The interview of the affected employee will not take

place until | have consulted with the Chief. If clearance is given to

proceed, the Garritya d vi s ement w¥? IWhile therequiemante d . 0

to consult with the appropriate prosecuting agency was omitted from the

91 we have also expressed concern over the way APD trained the use of Garrity before and

during the 2016 Use of Force Training.

92 We note that SOP 7-1-8-E-5 St at es, AWhen an Adgive eevolymtargp y e e r ef uses
statement and the investigator has reason to believe that the person has committed a crime, the

investigator consults with the appropriate prosecuting agency and seeks the approval of the

Chief, through the chain of command beforetaking a compel |l ed st atement . 0
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memorandum, we acknowledge the Commander appropriately addressed
his personnel on the issue.

We previously documented Garrity improperly being addressed during the

2016 24-hour Supervisory Use of Force Investigation training. In IMR-4

we st Baseddn ourfreview of that training, in the opinion of the

monitoring team, the topic of Garrity is anything but clarified, in particular

for field supervisors. In the opinion of the monitoring team the instructor

conflated a number of related, but incongruous factors. The instructor (of

the course) stated that officersare@t ec hni cal ly Wad ng compell ed
that supervisors can compel an officer to answer questions and to provide

a statement concerning their use of force.0 The instructor of the course

alsostated, Al n regul ar super Viwseo rdy nféoadr ovea nitnvest i
you guys reading officers Garrity, it 6s understood that the st
coerced, they have to provide their statemen
reading them their Garrityr i ght sét hat 6s Ikthenoginiomdf i mpl i ed. o
the monitoring team the topic of Garrity is a significant issue. APD must

research and properly resolve its use at all levels of the organization.o In

December 2016, CIRT delivered a supervisor course entitled,

AStandardi zing Use of Force I nvestigationso
Garrity was addressed.®*

On September 6, 2016, the monitoring team was asked by APD to review
and comment on a training video they prepared concerning the

depar t oseaf Garrgy in its business processes. It was our
understanding that the video would be shared with the entire department.
The monitoring team saw the video as a major step in the right direction
for APD, and should be recognized as such. We believed the video
accurately sets forth the state of the law and more closely reflected the
requirements of the CASA than the prior practice APD employed. We also
noted the quality of tone and the professional delivery of the material by
the instructor. While most major points were correctly addressed, there
were refinements that we felt were necessary and would further clarify
APDOGs Gardy inaHe future. We were never provided a subsequent
version of the video and are unaware of it ever being disseminated to the
department as a whole.

While it remains to be seen whether actions in the field are properly
influenced, the combination of the supervisor training provided in
December 2016, and the memorandum completed by the IAD
Commander, adequately addressed the issue for this moment and

Bwe understand fAr egul ar supervisory force investigat,
serious uses of force that are conducted in the field.

94 APD did not supply a lesson plan, with clear learning objectives, or indicate whether there is a

test to verify a transfer of learning. This is a serious, recurring problem with current APD training

regimens.
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resulted in the Garrity training issue being removed from the list of training
gaps in Paragraph 88. The monitoring team will continue to evaluate
APD's use of Garrity to ensure it is applied properly during use of force
investigations.

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.58a: Develop specific, direct, and cogent
policy provisions that conform to the requirements of Paragraph 7 1.

Recommendation 4.7.58b: Develop and train the policy provisions
related to this policy provisions , supplemented by appropriate
testing and evaluation to determine  effectiveness;

4.7.59 Assessing Compliance with Paragraph 72: IAB Report
Review

Paragraph 72 stipulates:

AfiUpon completion of the I nternal Af fairs Bureau i nves:c
Internal Affairs Bureau investigator shall forward the report through his or

her chain of command to the commanding officer of the Internal Affairs

Bureau. The Internal Affairs Bureau commanding officer shall review the

report to ensure that it is complete and that, for administrative

investigations, the findings are supported using the preponderance of the

evidence standard. The Internal Affairs Bureau commandin g officer shall

order additional investigation when it appears that there is additional

relevant evidence that may assist in resolving inconsistencies or improve

the reliability or credibility of the findings . 0

Methodology

PAB SOP 2-05 was approved by the monitor on June 5, 2016, bringing
APD into Primary Compliance on the requirements in Paragraph 72. The
Internal Affairs suite of polices have been re-numbered, and now include
policies covering several different entities interconnected to the
administrative and/or criminal investigation of uses of force, misconduct
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that may be identified as a result of those investigations and the imposition
of discipline. SOP 2-05 has been recast as SOP 71 1, the Critical Incident
Review Team (CIRT) responsibilities are now codified in SOP 7-2, the
Force Investigation Team (FIT) responsibilities or now codified in SOP 7-
3, Complaints Involving Department Policy or Personnel is now codified in
SOP 3-41 and the Discipline System is now codified SOP 3-46.

Results

To reach Secondary compliance APD must first demonstrate that it
adequately trained PAB personnel on its own policies and protocols.
(Included with those policies is a handbook T or System Manual - that was
created by IA) In preparation of this report the monitoring team requested
records that would allow us to evaluate Secondary compliance. Based on
the records we reviewed, APD has not demonstrated that they have
developed adequate training to deliver the content of their governing
policies, procedures and handbook.

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation 4.7.59a: Develop a needs assessment informing
the curriculum that is necessary to meet the requirements of the
process of applying internal in  vestigations processes to conform to
federal and state law and practice, and to conform with the
requirements of this paragraph;

Recommendation 4.7.59b: Develop lesson plans outlining the
planned course of instruction that identifies specific and

measura ble goals, objectives, methods of delivery and methods of
testing learning responsive to the needs assessment stipulated in
4.7.59a;

Recommendation 4.7.59c: Deliver the training as planned to all IAB
personnel and those charged with directly or indirectl y supporting
IAB on this topic;

Recommendation 4.7.59d: Test all involved officers and supervisory
personnel to ensure the information delivere

Recommendation 4.7.59e: Re -train any officers or supervisors who

did not achieve a passing s core, and retest. Retrain and retest until
95% or more have achieved a passing score.
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